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Colin Jennings 
Chair

Welcome to Nara 
training day edition 
of Narator which I 
hope serves as a 
useful reminder of 
the wide range of 
topics covered at 
both the Brighouse 
and London events, 
and for those who 
were unable to make 
it, serves to whet 
your appetite for this 
year’s conference in 
November.

It’s a useful time to 
remind members that 
maintenance of your 
RPR registration with 
your governing body 
requires a minimum of 
5 hours specific CPD 
focused on the area 
of LPA Receivership 
and the conference 
consistently provides a 
diverse range of topics 
aimed at meeting this 
CPD requirement. I am 
sure this year’s events 

will pick up on a series 
of current topics but if 
any members wish to 
put forward any topics 
which they wish to see 
covered or even better 
wishes to volunteer to 
speak on a relevant 
issue, please put your 
suggestions to the 
Nara office.

A date for your diary is 
the May conference to 
be held on 16th at the 
regular Haberdashers 
venue.  Our guest list is 
still being finalised but 
aim to keep up the high 
standard of entertaining 
yet informative session 
followed by a drinks 
reception, so please 
keep this date free in 
your diary and booking 
details will be circulated 
shortly.

You may have noticed 
that notifications 
have been sent to 

members on changes 
to Guidance Notes 
which is an ongoing 
process of maintaining 
standards.  This review 
is largely falling on the 
shoulders of Council 
Members and a few 
other press ganged 
volunteers.   
Any members who can 
spare an hour or two 
to review the current 
notes will be welcomed 
with open arms and 
again willing volunteers 
should contact the 
office.

Finally I would 
congratulate Paul 
Joseph from Stretton’s 
as new Fellow following 
his successfully 
passing the RPR exam 
and peer interview  
last year.

chairs welcome

Annual Conference
T H U R S D AY  1 6 T H  M AY  2 0 1 9

Haberdashers’ Hall
EC1A 9HQ

Please remember to Follow our LinkedIn page, where we hope to build a supportive  
and informative online community:
https://www.linkedin.com/company/nara-the-association-of-property-and-fixed-charge-receivers/



When you join the Registered 
Property Receivers Scheme 
(RPRS) you agree to practise 
to a high standard – and to 
be monitored. Vail Williams 
partner Russell Miller talked 
through the process and 
shared some aspects of his 
most recent monitoring visit.
 
The monitoring inspection at 
Vail Williams lasted two days 
and was in more depth than 
expected, admitted partner 
Russell Miller. But, overall, 
he described the process as 
“relatively straightforward and not 
as painful as it could be.” 
The objective is to provide 
rigorous monitoring within the 
framework set out in the RPRS, 
so that members of the scheme 
can say with confidence 
that they work to these high 
standards.  
The visits are conducted by 
IPA inspectors on behalf of 
the Quality Assurance Panel 
(QAP) every six years. Each 
appointment-holding member 
is monitored but where there is 
more than one member, efforts 
are made to do the inspections 
at the same time.  Once you’ve 
been selected for a visit and 
you’ve agreed a suitable date, 
the secretary sends you a 
pre-visit questionnaire and lets 
you know who the inspector is. 
They will request the following 
information: 
• personal details
• firm details
• office procedures – generally 
relating to receivership
• evidence of continuing 
professional education (CPD)
• evidence of team training, 
including that of your support 
team. 

• schedule of your current 
appointments and caseloads 
and receivers assigned to them 
(usually Excel spreadsheet) 

The Visit: opening meeting, 
the review, closing meeting

Inspection visits are generally 
conducted by one or two 
inspectors, depending on the 
size of your firm. They usually 
last between one and three 
days. The inspection starts with 
a pre-meeting with you, which 
in Russell’s case lasted an hour. 
They will set out what they’re 
going to do, how long it’s going 
to take and any pre-inspection 
questions that they might have. 
The inspectors then begin 
reviewing selected cases, 
intended to be a representative 
sample. They will examine 
both paper and electronic 
files, including emails and 
they will speak to individual 
staff members including the 
support team, who should have 
a good understanding of the 
procedures. The focus of the 
case reviews is compliance and 
ethics, using the NARA Code of 
Practice, Practice Statements 
and Guidance Notes.
For example, they may check 
that the appointment has been 
made correctly, that statutes 
have been filed in the correct 
way, that case strategy and 
progress has been examined 
and payments, including fees, 
made in the right way. 
At the closing meeting, which in 
Russell’s case took place over 
the phone at a later date, the 
inspectors aim to resolve any 
queries raised during their visit. 
It’s an important opportunity to 
discuss any issues that have 

come up and is intended to be 
constructive, with inspectors 
making suggestions for 
improvement. 

The Report and the Result

The report will be issued within 
21 days of the visit summarising 
what the inspectors did during 
the visit and points discussed at 
both meetings. You then have 
21 days to respond. The original 
report and your response 
are then considered by the 
secretariat within 14 days. 
The findings will be 
“satisfactory” or “not 
satisfactory”. Findings of the 
latter require referral to a QAP 
panel. This is made up of eight 
members: two from the IPA, two 
from the RSCS, three registered 
property receivers and a lay 
member, nominated by the IPA.
Their role is to assess the report 
as “satisfactory”, “satisfactory, 
subject to further information 
being provided” or “not 
satisfactory”, which required 
another inspection or referral to 
the relevant professional body. 
In the worse case scenario, 
it would mean suspension or 
removal from the scheme. 

Common Issues

These were the four things 
which the IPA have raised as the 
most regular issues to arise:
1. Fees – often RPRs are 
not giving adequate or timely 
confirmation of the basis of fees 
to their appointor
2. Reporting time frame – 
you need to document clear 
instruction to the appointor 
setting out when and how 
regularly you will report

3. Statutory breaches – not 
filing company accounts and 
notices on time which could 
lead to unnecessary and 
unjustifiable fines
4. Recording decisions – in 
order to mitigate future risk and 
reputational damage and to 
assist with complaints that may 
be made to Nara, it is essential 
to document the reasons for 
decisions you have made and 
the strategy behind them.

Russell ended with some  
simple advice: 

“It certainly makes sense to 
have a re-read of the Code  
of Practice, Practice 
Statements and Guidance 
Notes to ensure that you’re 
on top of procedure.”

RPRS monitoring: 
what to expect

Russell Miller, Partner, 
Vail Williams 



The LSB seeks to become a 
major player in the field of 
banking self-regulation. Chief 
executive Dave Pickering 
explained its mission and 
work.

The Lending Standards Board 
(LSB) is the banking industry’s 
self-regulatory body, with 
the primary aim of working 
alongside the statutory regulator 
to ensure personal and 
business customers receive a 
fair deal from their lender. 

Since it was set up by the big 
banks under a different name 
in 2001, the LSB has evolved 
significantly. In particular, 
the organisation achieved 
greater independence when it 
moved away from its model of 
sponsorship by the BBA, UK 
Cards and BSA to one where 
the board consists entirely of 
independent directors, funded 
by its registered firms.

Chief executive Dave Pickering 
said the organisation, which 
has 13 staff based in London 
and around the country, had 
signed up over 90 per cent of 
the market, from the main high 
street banks to debt collection 
and purchase firms and credit 
card companies. The LSB is a 
non-profit organisation, with a 
budget of £2m. 

He explained one of the 
differences between the LSB 
and trade bodies was that its 
registered firms were assessed 
to ensure they complied with the 

standards of lending practice 
they were signing up to prior to 
registration. Making sure its sets 
of standards and guidelines 
are up to date and conducting 
assessments are core areas of 
LSB work. 

The LSB’s business standards 
cover lending up to £6.5m 
turnover, though it is currently 
consulting on extending this 
to £25m. The organisation 
is seeking recognition of the 
business standards from the 
FCA and for these to become 
the industry benchmark for how 
lenders should behave with 
small business customers. 

Borrowers in Difficulty
While consumer and business 
customer protection is the LSB’s 
primary focus, other stated 
aims include continuing to 
work closely with the regulator, 
the FCA, signing up more 
lenders, becoming more widely 
recognised as the voice of the 
industry and adding value to its 
registered firms. 

The LSB is keen to build 
partnerships, said Dave, 
and it feels that the LSB can 
complement the work of the 
FCA: the first recognition of this 
came when the FCA invited the 
LSB to oversee the first four 
information remedies resulting 
from its credit card market 
study. There was also support 
for the LSB from HMT and UK 
Finance to provide oversight of 
the application of the Access 
to Banking Standard, which 

sets out how banks should 
communicate to customers 
when it proposes to close a 
branch.

Recently, the LSB completed 
two reports examining 
Vulnerability, a “major area” for 
statutory oversight according to 
Dave. The first involved a deep 
dive into half a dozen firms to 
see how they were applying 
the Vulnerability principles 
established following the 
industry taskforce in Feb 2016. 
The second researched the 
impact of vulnerability on the 
small business customer. This 
is another area where the LSB is 
keen to work with the FCA.

Related to this work with small 
businesses is a consultation 
with the industry looking at 
extending the standards to 
businesses up to £25m turnover 
and also on the help on offer for 
struggling businesses. “We’re 
really looking to strengthen the 
standards that we have when 
businesses get into difficulty 
and how creditors should 
treat those businesses,” said 
Dave. The LSB is looking to 
incorporate the essence of 
the Institute for Turnaround 
principles and the FCA’s 
findings on GRG into the 
standards. 

The LSB is undertaking 
a thematic review on the 
treatment of businesses in 
financial difficulty, and is then 
intending to examine the issue 
of transparency at point of sale, 

including clarity of terms and 
conditions, and debt sale, i.e. 
what happens to the customer 
when the debt is sold on. 

Like Nara, the LSB has also 
been involved with the All Party 
Parliamentary Group on Fair 
Business Banking, in particular 
participating in the Contracts 
Working Group, which has been 
looking at the clarity of bank 
contracts. The next stage in the 
evolution of the standards, Dave 
said, would be peer-to-peer 
platforms and possibly invoice 
finance. 

Dave concluded: “The banking 
industry has suffered from a 
general mistrust among the 
general public. We believe that 
the concerted effort that we’re 
putting in to develop strong 
standards in conjunction with 
key industry players, particularly 
on the small business side, will 
help to rebuild that trust.”

Please visit see www.
lendingstandardsboard.org.
uk for copies of the research 
and reports mentioned here.
.

all’s fair in finance and banking

2019/20 dates for your diary
Don’t forget to note the following dates in your diary:

Further details and booking form are available to download from the website www.nara.org.uk

27 February – Part I Intro to RPR Exam
16 May – Part II RPR Exam Revision
16 May – Annual Spring Conference

October – Fundamentals Course (TBC)
November – Northern Training Day (TBC)

David Pickering, 
chief exec Lending 
Standards Board



Paul Winstone
Watts & Co

lessons learned 
from Grenfell Tower
There were five serious fires 
prior to the one at Grenfell 
Tower, where 72 residents 
tragically died in 2017.  
But lessons that might have 
helped avoid the catastrophe 
were not learned, according 
to Paul Winstone, a chartered 
building surveyor with 47 years 
experience. 

There were five serious fires prior 
to the one at Grenfell Tower that 
tragically killed 72 residents of 
the 24-storey block in 2017, but 
lessons from those incidents 
that could have avoided  this 
catastrophe were not learned, 
according to Paul Winstone, a 
chartered building surveyor with  
47 years experience. 
Only following such a terrible 
event are significant changes 
now a certainty. “This is the most 
important thing that has happened 
in the construction industry for a 
very, very long time. It will have 
serious repercussions for anybody 
that has any involvement and any 
responsibility for buildings in the 
future,” he said.
A Public Inquiry is underway but 
in the meantime, an Independent 
Review of Building Regulations 
and Fire Safety has already come 
to the damning conclusion that the 
current regulation system on fire 
protection in high-rise and complex 
buildings is “not fit for purpose”.
Although the use of an “in vogue” 
type of combustible cladding, 
aluminium composite material 
(ACM), is known to have fuelled 
the rapid spread of fire from floor 
to floor, Paul said it was likely that 
when the Inquiry is completed, 
all stages of the building process 
would be found wanting: 
specification, building regulations 
the concept of design and 
build, value engineering, testing 
materials, bad practice, lack of 
supervision and  the absence of a 
Clerk of Works, once a key player 
but side-lined in recent times. 
“Most of the problems with Grenfell 
are based in historic adherence to 
accepted practices at a particular 
moment in time, and not ‘what is 

the best practice now for the risk 
that we face?’” he said. Although a 
building was compliant when it was 
built does not mean that the current 
risk of fire is acceptable. 
He warned that student buildings 
were at risk as well as high-
rise properties, and that new 
enforcement rules would set to 
include the personal identification 
of key players  – including receivers 
– who risked not only fines, but also 
imprisonment for breaches. 
He warned that “As receivers you 
would immediately take over the 
responsibility for a building in terms 
of fire protection of the occupants. 
You need to know how your building 
is built,  how it is fire protected and 
its condition.” 

Government Response
Paul said the Government had 
responded to the Grenfell tragedy 
in a way that it has not done so 
before, since the fire, 72 editions of 
fire guidance had been published – 
which had “changed considerably 
in tone and context.”
And, although the government 
hoped that the construction 
industry and the professional 
industries were going to lead the 
way on transformation ahead 
of Government legislation, said 
Paul, it had made a number of 
commitments and taken some 
action. 
In the light of the Independent 
Review, the Government stated it 
would:
• launch a consultation on banning 
the use of combustible materials 
in cladding systems on high-rise 
residential buildings
• ban desktop studies if its 
consultation did not demonstrate 
that they can be safely used 
and require testing of proposed 
cladding installations, not just their 
individual components. 
• ensure residents have a better 
mechanism for blowing the whistle 
on landlords who do not maintain 
safe buildings
• change the law to achieve 
meaningful and lasting reform of 
the building regulatory system, with 

strong sanctions for those who fail 
to comply
• invite views to inform how the 
government could implement major 
reform of the regulatory system
• restructure building regulations 
fire safety guidance to ensure it is 
clear
And it has  taken the following 
actions:
• Funds – allocated £400m to 
remove and replace unsafe ACMs 
in social housing buildings over 
18m (75% of this is likely to be 
for social housing) and they want 
private sector landlords to protect 
leaseholders from these costs.
• English Building Regulations – 
changed these to ban combustible 
cladding on all new schools, 
hospitals, care homes, student 
accommodation and residential 
buildings with floors above 18m. 
However, critics complain it does 
not place limits on toxic smoke 
production and flaming particles.
• Guidance Notes – published a 
useful set of clear notes aimed at 
those responsible for buildings with 
floors over 18m high, clad  
with ACM. 

While the advice is to replace 
such cladding, the Government 
recognises that this is not always 
feasible and so has produced 
a list of more than 20 interim 
measures to be taken if the 
cladding has failed tests and while 
remediation is pending. The list 
includes such advice as checking 
risk assessments are up to date, 
checking escape routes and smoke 
control systems, replacing fire 
doors that are not or no longer fire 
resistant, closing car parks where 
a vehicle fire could impinge on 
cladding and, in the case of highest 
risk, consider moving residents out. 
“This guidance says you need 
to understand what are the other 
fire risk solutions in your building 
and control those in the best way 
you can with the view in mind that 
eventually, you will take out the 
cladding and replace it,”  
explained Paul. 
He added it was always advisable 
for professional advisors to be 

appointed if personnel responsible 
did not have the relevant 
competence.
Insurance
Since Grenfell, the cost of 
professional indemnity for anyone 
involved in an ACM cladding 
contract, including designers and 
installers, had shot up as much 
1,000%. Paul concluded much PI 
cover would cease to exist in its 
current form, possible excluding 
cover relating to combustibility 
or composite panels. This would 
affect collateral warranties and 
put building owners, landlords 
and employers at risk. He said 
contractors may need to take out 
additional insurance for past builds.
But insurers had immense financial 
muscle, and had a huge part to 
play in making buildings safer, 
said Paul. In particular, the industry 
was looking carefully at the current 
methods of testing of materials 
which was based on materials 
used 20 or 30 years ago and may 
not be fit for purpose. 
“They’re saying, ‘You should be 
using plastic not wood, to set fire 
to the cladding,’ because that’s 
what the reality is. You’re more 
likely to have a plastic fire than a 
timber fire and plastic reacts very 
differently in heat intensity,” said 
Paul, “The repercussions of that 
across the industry are horrendous 
and the industry’s going to change 
completely.

“Since the fire, 72 editions 
of fire guidance have been 
published”. 



Paul Shamplina 
Landlord action

landlords under 
pressure
Despite the high demand for 
residential rental properties, 
there are many challenges 
facing today’s landlords. 
Paul Shamplina, founder of 
eviction specialist Landlord 
Action and co-author of  
The Landlord’s Friend, 
explains why. 

“Since I’ve been involved in 
this industry. I’ve never seen so 
much change with regard to 
regulation than in the last four 
years,” said Paul Shamplina, 
who founded Landlord Action 
in 1999. 
Many of the new or amended 
rules he was referring to 
had been brought in by the 
Government in an attempt to 
make the rental sector more 
“professional”, explained Paul. 
The sector had seen the number 
of tenants in the country double 
to nine million in the last 20 
years, representing a quarter of 
all housing. 
One key change was the 
introduction of the Deregulation 
Act in 2015, requiring landlords 
to place deposits in a registered 
scheme and provide tenants 
with certain information at the 
beginning of the tenancy, such 
as an Energy Performance 
Certificate (EPC), gas certificate 
and How to Rent Guide. 
Many of these changes 
protected tenants from criminal 
landlords and were to be 
applauded, said Paul, who has 
been involved with a number of 
official consultations. A “home 
and habitation” bill was also on 
the cards, which would aim to 
ensure decent living conditions 
for tenants.
Further changes to the serving 
of Section 21 notices indicated 
the Government was looking 
to dilute the use of Section 21, 
so that landlords pursuing rent 
arrears or wanting to sell or 
move back into the property 
would need to use Section 8 
instead.

Referring to the forthcoming 
“banning orders”, where rogue 
landlords are barred from 
operating and could have 
portfolios taken over by local 
authorities, Paul suggested this 
was an area property receivers 
might get involved in. The 
councils would not possess the 
necessary skills or resource to 
manage properties and tenants 
in these circumstances.

Universal Credit “a disaster”

Some of the changes had 
created a “massive problem” 
for landlords. Failing to follow 
the letter of the law was likely 
to render unsuccessful any 
attempt to evict a genuinely 
bad tenant at a later stage, 
warned Paul. He said since the 
introduction of the Deregulation 
Act, there had been a significant 
drop in Section 21 evictions 
because landlords had failed to 
dot the I’s and cross the T’s. 
Other less helpful changes 
under Government 
consideration were to increase 
the length of tenancies to three 
years, to drive longer term 
security for tenants. But Paul  
suggested the Government 
should incentivise landlords if 
it wanted them to grant longer 
tenancies. He warned this 
proposal would be “another 
nail in the coffin” of the private 
residential landlord if it was 
made mandatory. He believed 
tenancies should be extended 
only after good relationships 
had been established.
In addition to the raft of new, 
amended and proposed 
regulations, other factors were 
testing landlords, too. The 
Universal Credit had been a 
“disaster” for them because 
they could no longer be sure 
they would receive their rent 
payment.* 
Moreover, as the housing 
shortage became more acute, 
more social housing tenants 

were being moved into the 
private sector. But in a recent 
survey conducted by My 
Deposits, a scheme operated 
by Hamilton Fraser Insurance 
where Paul is a director, 16% 
of landlords said they would 
not rent to a tenant on benefits. 
“A lot of the figures don’t really 
stack up for landlords,” he said.
George Osborne’s tax 
changes had not helped either, 
with interest on buy-to-let 
mortgages no longer allowed 
as a legitimate disbursement. 
This change, along with the 
extra 3% slapped on stamp 
duty for buy-to-let, had caused 
many landlords to rethink their 
portfolios. Landlord Action had 
experienced a good number 
asking them to help evict 
tenants so they could sell the 
property. 

The move to HMOs 

Others were switching or 
converting to Houses of Multiple 
Occupants (HMOs), which 
attracted higher yields of up to 
13% compared with 4% to 5% 
on other types of let.
“We’re seeing a lot of landlords 
looking at changing their 
business model because they 
can get higher yields with HMOs 
and renting in multi-occupation. 
They’re harder to manage but 
the returns are better,”  
says Paul.
But he flagged up yet more 
legislative changes, in place 
since October 1st,, that had 
removed the three-storey criteria 
from the definition of an HMO – 
meaning any property with five 
people from two households 
was now deemed an HMO. 
This would lead to an estimated 
170,000 more HMOs in the UK, 
for which landlords would need 
to pay local authority licensing 
fees. 
Another challenge for the 
landlord came from the  
growing number of 

“build to rent” projects, 
which offered tenants cheap 
accommodation in convenient 
locations such as city centres 
and included shared facilities 
such as Wifi, a gym, security 
and cleaning services, he 
explained. Regular landlords 
should certainly see “build 
to rent” operators as their 
competition, says Paul. 
Finally, even the 
accommodation website 
AirBNB was causing landlords 
problems. Not only are some 
tenants illegally subletting but 
some landlords are tempted 
to break the rules, too. Due 
to the chronic shortage of 
rental properties in London, a 
maximum of 90-days per year 
is allowed for subletting in the 
capital through companies 
such as AirBNB. Paul had 
been involved in a number of 
evictions related to breaches of 
this rule, he said.

* Since the Nara Training 
Day, the Government has 
implemented a Landlord 
Portal and begun looking 
at ways to safeguard direct 
payments in an attempt to 
address this problem.



Failing to comply with 
environmental regulations can 
result in a prison sentence or 
hefty fine. Regulatory legal 
director at law firm TLT, Adrian 
Mansbridge, sought to clarify 
how the receiver’s liabilities 
work, how to avoid them and 
when to seek legal advice.

Mr Mansbridge explained 
environmental regulation 
presented four main areas of risk 
to the receiver. Here are the key 
points:

1. The Contaminated Land 
Regime – largely dealt with by 
local authorities, this regime can 
affect the saleability of property:

• Applies only where there is 
actual or significant possibility of 
harm to humans or pollution of 
controlled waters.
• Local authorities have a duty to 
require clean-up of contaminated 
land and will issue a Remediation 
Notice. Failure to comply is an 
offence.
• Notices are issued to the 
polluter but liability may be 
passed to the owner or occupier 
if the original polluter cannot be 
traced.
• The mortgagor business will fall 
into one of these categories, so 
could face significant clean-up 
costs.
• There are statutory protections 
for receivers, under Section 78X 
of the regime, if appointed under 
an enactment or court order 
(unless the contamination is a 
result of an unreasonable act or 
omission by them personally).
• Potential purchasers may not 
wish to purchase land that is 
contaminated, particularly if the 
mortgagor is unable to provide 
an indemnity to fund clean-up 
at all.

2. Environmental Permitting 
– this governs business activities 
related to waste, particularly its 
storage, transport and disposal. 
Breaches are an offence.

• Permits are granted by the 
Environment Agency (EA) or 
Natural Resources Wales and 
apply to the permit holder, often 
the mortgagor. 

• A receiver planning to continue 
a business can consider a 
transfer of permits (takes up to 
three months) or outsourcing to a 
third party with a relevant permit.
• The EA has significant new 
powers regarding permit 
breaches that can impose 
significant costs on the 
mortgagor and undermine the 
viability of the business. It can 
order that materials both lawfully 
and unlawfully deposited be 
cleaned up and, in cases of risk 
of serious pollution or harm, it 
can limit access to the site for 
between 17 days and six months.
• Mortgagees should avoid 
taking occupation of a site as the 
power to order clean up applies 
to the occupier before landlords, 
even where the occupier is not 
the polluter.
• Contraventions of permits can 
lead to permits being revoked 
and prosecution of the permit 
holder. If a receiver knows that 
no permit is in place or that an 
activity is in breach of permit, 
they could be committing the 
“knowingly permitting” deposit of 
controlled waste offence 
• Prosecution carries a risk of 
unlimited turnover-linked fines 
and can also lead to Proceeds of 
Crime Act applications to recover 
unlawfully made gains.
• Breach of either of the above 
may result in a prison sentence.

3. Environmental Protection 
Act – this law concerns the 
depositing of controlled waste. 

• Under Section 34 of the above 
act it is an offence to deposit 
controlled waste without a 
permit or to knowingly permit the 
deposit of waste.
• The same powers to order 
clean up and suspend access 
exist as for Environmental 
Permitting and individuals can be 
prosecuted under both regimes.
• Receivers should consider 
if they owe a duty under the 
applicable regime and whether 
they would become liable.
• Where the mortgagor is the 
duty holder, receivers should 
avoid actually or appearing to 
take on any formal role for or 
representing the company as 
senior management as office 

holders can be personally liable 
where they “consent, connive or 
neglect” to address a breach.  
• Receivers should avoid actions 
being taken on their behalf or the 
mortgagee’s behalf that relate 
to waste without appropriate 
due diligence as it could lead 
to duties being assumed under 
the legislation or to the land’s 
value being affected by waste 
contamination.

4. Civil Claims – no fault is 
required for a claim to be made.
• The most likely claims are for 
escapes from land, such as 
when a bund fails spilling oil onto 
a third party’s land, or where the 
business generates a potential 
nuisance such as an odour or 
noise affecting a neighbour’s 
enjoyment of their property.
• Claims would be made against 
the legal entity responsible, that 
is, the company, insolvency 
practitioner or mortgagor, where 
they have taken over and operate 
the site in a way that leads 
to or continues the offending 
behaviour.
• Liability for a fixed charge 
receiver would generally arise 
only where he or she has taken 
personal responsibility for the 
operation of the site and made 
relevant decisions leading to an 
escape or nuisance.
• Receivers should avoid 
assuming roles with the company 
or appearing to direct its affairs to 
avoid criminal liability.
• They should also avoid 
acting on their own or in the 
mortgagee’s capacity rather 
than directing the company to 
minimise risk of liability.

How to minimise risk
Adrian advised receivers 
to consider if theirs would 
be the most appropriate 
type of appointment in the 
circumstances, as liquidation 
could be more fitting because of 
the liquidator’s ability to disclaim 
owner’s assets. 
He said much would depend on 
whether the charged property 
had immediately realisable value. 
Contaminated land affected 
saleability and value, as did the 
risk of a clean-up ordered by 
the EA. The longer the process 

continued, the more likely it was 
that the borrower would become 
insolvent and the mortgagee took 
possession. 
Where it was necessary for 
a site to continue to trade, 
consideration must be given to 
environmental compliance and 
whether there were regulatory 
barriers to securing value through 
trading. 
He recommended that legal 
advice was sought but added 
that where land was extensively 
contaminated or where there 
were significant environmental 
issues, it would be difficult to 
realise value. 

Due Diligence
Receivers should consider 
whether insurance policies 
covered them for civil liabilities, 
the legal costs of defending 
proceedings and the costs of 
defending criminal prosecutions 
should be considered. 
Due diligence checks on both the 
company and the site should be 
carried out before appointment. 
Adrian recommended a permit 
search on the EA website and 
said the EA could also be 
contacted directly. Checks into 
the individuals involved and the 
business should be made too. 
If it was discovered post-
appointment that a company was 
making money unlawfully, they 
must consider whether there was 
a duty to submit a Suspicious 
Activity Report to  
an MLRO.
Finally, they should have sight 
of any existing Environmental 
Survey and check if any 
legal proceedings had been 
commenced. 

cleaning up on 
environmental regulations

Adrian Mansbridge, 
TLT

landlords under 
pressure



Kevin Ley
Smith & Williamson

pause for clauses: CVAs

Recent research by 
accountants Smith and 
Williamson indicated 3,700 
retail and dining units have 
been caught by the recent 
spate of company voluntary 
agreements. Kevin Ley, the 
firm’s head of corporate 
creditor services, talked 
through the compromises 
and clauses contained in  
a CVA. 

As high street retailers continue 
to struggle for survival, 
Company Voluntary Agreements 
(CVAs) have become a familiar 
part of the retail and casual 
dining landscape. Among 
the many to have followed 
this route include House of 
Fraser, Mothercare, New Look, 
Homebase, Carpetright and 
Jamie’s Italian. 
And while the case of House 
of Fraser provided a prominent 
example of a failed CVA, many 
had gone through with a degree 
of success and this survival 
route should not be discounted, 
according to Kevin.
In brief, a CVA is proposed by 
the directors, an administrator 
or liquidator and is a binding 
agreement between a 
company and its creditors. 
It’s a composition of debts 
and a statutory contract and 
management can propose what 
they wish to the creditors. 
The covenants and clauses of a 
commercial lease can effectively 
be rewritten in a proposal and 
once agreed, by a majority in a 

vote, the terms are binding on 
all creditors. 
Creditor stakeholders include 
landlords, secured (banks) and 
unsecured (employees and 
creditors that can categorised 
as critical or non-critical). 
Local authorities are often 
designated non-critical as a 
way of compromising significant 
business rates liabilities. 
Recruitment firm Select 
compromised £9m of rates 
down to £450,000. 
Banks tend not to vote, though 
in the case of Office Outlet, 
Hilco voted a significant portion 
of its original debt to support the 
approval of the CVA. 
“Connected” creditors, which 
include intercompany directors 
or, as in the case of House of 
Fraser, even a pension scheme, 
are discounted from the 
second vote. There is debate 
as to whether employees 
are “connected” but they will 
generally carry a full vote.
Kevin listed the general 
compromises and clauses 
to expect: a statement on 
connected party debts, a 
pre- and post-CVA moratorium, 
three-year financial projections, 
a compensation fund either paid 
into over time or, increasingly, as 
a lump sum and a controversial 
compensation top-up fund tied 
to performance. 

Landlord contentions
A big challenge for landlords 
and some other stakeholders, 
said Kevin, was the lack of 
transparency and provision of 
financial information to back 
up decisions on categorisation 
and whether a unit was deemed 
profitable or not. This meant 
it was difficult for landlords to 
make informed commercial 
decisions.
Similarly, the rationale for the 
proposed rent reductions on 
particular units, as devised by 
the company’s appointed agent, 
were not shared. Kevin added 

that the rationale for calculating 
dilapidations, for which standard 
applications were applied, were 
not shared either. For example, 
dilapidations were discounted 
to 2% to 5% of the rent payable 
under the CVA. In Office Outlet, 
rent reductions were to apply 
to the end of the lease term, 
regardless of how the business 
operated in the future.
Break clauses would likely be 
beneficial to landlords. Tenants 
had the ability to serve notice to 
terminate a lease also. A further 
point to note was that a landlord 
would be precluded from 
issuing forfeiture proceedings 
as part of the CVA proposal. 
These were some of the 
CVA clauses likely to prove 
problematic for landlords:
• Enforcement – a moratorium 
on enforcement prevention 
effectively stops the landlord 
from managing the unit.
• Landlord termination rights – 
these are category driven. Units 
in the lowest class, C, were 
unlikely to bring in any money. 
Landlords were unlikely to serve 
notice without a clear exit plan.
• Tenant termination rights 
– rent could revert to zero at 
the end of any designated 
period. New Look is operating 
a significant number of units at 
zero rent. 
• Authorised Guarantee 
Agreement (AGA) obligations 
– as part of the CVA, the 
landlord’s right to obtain a 
guarantee, in case of future 
assignments, is stripped out

The Votes
The biggest bone of contention 
for landlords, however, was 
the voting system, according 
to Kevin. There are three 
votes. The first vote requires 
75% approval from all present 
creditors, including the 
Connected. If not attending the 
meeting, proofs and proxies 
must be lodged by a deadline 
– but can be presented on the 

day if attending. Landlords 
should not vote until the day of 
the meeting, he suggested.
Vote Two strips out the 
connected and vote three is 
among the shareholders only. 
Landlords are entitled to vote for 
100% of any sums such as rent 
arrears, service charges and 
insurance, due up to the date 
of that meeting. But any future 
liabilities (occurring after the 
meeting) are subject to a 75% 
discount application. 
This was a contentious practice 
that could be challenged after a 
payout but, explained Kevin, in 
the case of House of Fraser, had 
still not been tested in court. 
Following the meeting of 
creditors, the chairman has 
to file a report in court. Within 
28 days of that date, any 
creditor has the right to launch 
a challenge on the basis of 
“material irregularity or unfair 
prejudice”, in which the court 
must be shown that the CVA 
treats some creditors differently 
to others. However, the 
evidential burden on a creditor 
was high and 28 days was not a 
long period of time to prepare a 
case, Kevin warned.

The British Property 
Foundation website, 
www.BFP.org.uk, was 
recommended for further 
comment and information  
on CVAs.
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Mortgage Receivership: 
Law and Practice 
provides practical advice about what receivers 
should do in particular situations and how 
litigation involving receivers should be 
conducted. It is essential reading for lawyers 
advising receivers, or who are involved in 
litigation for or against receivers, and for 
receivers themselves.
Wildy Simmonds & Hill are offering 
members of NARA a discount for this 
forthcoming book. Copies can be  
ordered at the special price of £95.00  
(RRP £125.00). 
To receive your discount, please email 
ann.vowles@wildy.com

Digital Property Auctions

Everyone’s Invited | 020 7703 4401 | ukauctions@bidx1.com | bidx1.com

BidX1 is a digital auction house with a focus on using technology to enhance the
experience of buying and selling property. Last year we raised over £327million

for our clients across the United Kingdom and Ireland. 

With our residential and commercial auction teams providing 280 years industry
experience, contact us today to find out how we can help you.
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