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The Respondent pleads as follows to the allegations in the Further Amended Statement of Claim

filed 30 August 2016 (“Statement of Claim”).

A. Introduction

1 In answer to paragraph 1, the Respondent:

(a) admits that the Applicants have purportedly commenced this proceeding as a 
representative proceeding pursuant to Part IVA of the Federal Court of Australia Act 

1976 (Cth);

(b) does not know and therefore does not admit that the Applicants have done so 

validly.

2 In answer to paragraph 2, the Respondent:

(a) admits that the Applicants were clients of Storm (as defined at paragraph 2 of the 

Statement of Claim) and borrowed money from the Respondent in the Relevant 
Period (as defined at paragraph 2(1) of the Statement of Claim) in order to invest 

that money in index funds recommended by Storm;

(b) does not know and therefore does not admit that the Applicants suffered loss and 
damage as a result of the matters pleaded in subparagraphs (2)(a) and (2)(b) of the 

Statement of Claim;

(c) admits that the Applicants have not settled with the Respondent the claims the 

subject of this proceeding;

(d) does not know and therefore does not admit that there are persons who are Group 

Members (as defined at subparagraphs (1)-(3) of paragraph 2 of the Statement of 

Claim).

3 The Respondent admits paragraph 3.

4 In answer to paragraph 4, the Respondent:

(a) admits that, throughout the Relevant Period, Storm's directors included, inter alia, 

Emmanuel George Cassimatis and Julie Gladys Cassimatis;

(b) otherwise does not know and therefore does not admit that the allegations made in 

the paragraph.

5 The Respondent admits paragraph 5.

6 In answer to paragraph 6, the Respondent does not admit that:

(a) from at least 1999 until placed in liquidation, Storm developed and applied a model 

of standardised financial advice and financial planning services, which was applied 

to all, or nearly all of Storm's clients;
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(b) any model of standardised financial advice and financial planning services 

developed or applied by Storm entailed any of the steps pleaded at subparagraphs 

(1)-(5) (or that Storm engaged in any of the conduct pleaded in those 

subparagraphs);

(c) any model of standardised financial advice and financial planning services was 

applied by Storm to:

(i) the Applicants;

(ii) some or all Group Members.

7 In answer to paragraph 7, the Respondent:

(a) admits that Storm's clients varied in age, occupation, levels of education, income 

and wealth;

(b) does not admit the existence of the Storm Model (as defined at paragraph 6 of the 

Statement of Claim);

(c) does not know and therefore does not admit that any particular Storm client was 

advised to invest according to the Storm Model;

(d) otherwise does not admit the allegations made in the paragraph.

8 In answer to paragraph 8:

(a) the Respondent does not know and therefore does not admit the existence of the 

Storm Model;

(b) if (which is not admitted) a Storm client made an investment in accordance with the 

Storm Model — then the Respondent:

(i) admits that, in order for the Storm client not to lose money on the investment 

(over the term of the investment), it would be necessary for the investment 

to produce a sufficiently high return to cover associated expenses and the 

costs of borrowing to fund the investment;

(ii) says that that is a characteristic of many investments;

(iii) says that the question of whether the Storm client would default on a loan:

(A) is different to the question of whether the Storm client would lose 

money on the investment; and

(B) depends, amongst other things, on the other assets available to 

the Storm client and the other sources of finance available to the 

Storm client;
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9

(iv) therefore does not know and does not admit that the Storm client would 

default under its loans unless the investments yielded a rate of return 

consistently higher than the loan interest payable;

(c) otherwise does not admit the allegations made in the paragraph.

In answer to paragraph 9:

(a) as to subparagraph (1), the Respondent:

(i) does not know and therefore does not admit that Group Members took out 
the Group Home Loans (as defined at paragraph 50 of the Statement of 

Claim) on the advice of Storm;

(ii) admits that, throughout the Relevant Period, it was reasonably foreseeable 
that there may occur in the future:

(A) a protracted flat equities market or low returning equities market;

(B) an increase in interest rates; or

(C) a downturn in equities markets;

(iii) does not admit that at the times the Applicants’ Westpac Loans (as 

defined at paragraph 24 of the Statement of Claim) and the Group Home 

Loans were taken out, one or more of the events listed in subparagraph

(a)(ii) above was likely to occur over the life of the Storm client’s investment 

and associated loans;

(iv) otherwise denies the allegations in subparagraph (1) and says that, 

otherwise than as pleaded above, at the pleaded times, the matters set out 

in subparagraphs (1 )(a)-(c) of the Statement of Claim were not reasonably 

foreseeable nor likely to occur over the life of a Storm client's investments 

and associated loans;

(b) as to subparagraph (2), the Respondent:

(i) does not know and therefore does not admit the existence of the Storm 

Model;

(ii) denies that the Applicants invested in accordance with the Storm Model;

(iii) does not know and therefore does not admit that Group Members invested 

in accordance with the Storm Model;

(iv) otherwise, does not know and therefore does not admit the allegations;
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(c) the Respondent does not know and therefore does not admit that the Storm No 

Risk Representation (as defined at paragraph 6(1 )(b) of the Statement of Claim) 

was made to the Applicants or Group Members;

(d) the Respondent says that it is necessary to have regard, amongst other things, to 

the following parts of the Applicants’ SOA and the Applicants’ SOAA (as defined 

at paragraphs 14 and 30 respectively of the Statement of Claim), which identified 

certain risks associated with the investment:

(i) SOA, page 41, final paragraph;

(ii) SOA, pages 61-63;

(iii) SOA, page 110;

(iv) SOAA, page 7;

(e) if (which is denied) Storm advised the Applicants to invest in accordance with the 

Storm Model and if (which is not admitted), having regard to the whole of the 

dealings between Storm and the Applicants, Storm conveyed the Storm No Risk 

Representation to the Applicants as financial advice provided by Storm that could 

be relied on by the Applicants — then the Respondent admits that the Storm No 

Risk Representation:

(i) was a representation with respect to a future matter;

(ii) was made without reasonable grounds;

(iii) was misleading and deceptive;

(f) if (which is not admitted) Storm advised Group Members to invest in accordance 

with the Storm Model and if (which is also not admitted), having regard to the whole 

of the dealings between Storm and Group Members (including any identification of 

risks in statements of advice provided to Group Members), Storm conveyed the 

Storm No Risk Representation to Group Members as financial advice provided by 

Storm that could be relied on by Group Members — then the Respondent admits 
that the Storm No Risk Representation:

(i) was a representation with respect to a future matter;

(ii) was made without reasonable grounds;

(iii) was misleading and deceptive;

(g) the Respondent does not know and therefore does not admit that the Storm No Risk 

Representation was:

(i) false;
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(ii) made without reasonable care and skill;

(h) the Respondent otherwise denies the allegations in paragraph 9 of the Statement 

of Claim.

10 The Respondent does not know and therefore does not admit the allegations in paragraph

10 of the Statement of Claim.

B. Applicants’ contractual claims

11 In answer to paragraph 11, the Respondent:

(a) does not know and therefore does not admit the existence of the Intensive 

Education Program (as defined at paragraph 6(1) of the Statement of Claim);

(b) does not know and therefore does not admit that the Applicants underwent the 

Intensive Education Program;

(c) admits that, on or around 28 June 2007, each of the Applicants signed a 
Confidential Financial Profile (as defined at paragraph 6(1 )(c) of the Statement of 

Claim);

(d) admits that, in the Confidential Financial Profile, the Applicants selected the third 

option under the heading Personal Profile (the text of which was in the terms 

pleaded at paragraph 6(1 )(c) of the Statement of Claim);

(e) does not know and therefore does not admit that the Applicants completed the 

Confidential Financial Profile in the course of the Intensive Education Program.

12 In answer to paragraph 12, the Respondent:

(a) has no record of receiving the Applicants’ Westpac Submission (as defined at 

paragraph 12 of the Statement of Claim) on or around 13 August 2007;

(b) therefore, does not admit the allegation in paragraph 12 of the Statement of Claim.

13 In answer to paragraph 13, the Respondent:

(a) admits that, on or about 14 August 2007, Storm received a facsimile from Mr Michael 

MacDonald of the Respondent;

(b) says that, in the facsimile, Mr MacDonald provided indicative interest rates for an 

investment loan of $640,000 and a business development loan of $675,000;

(c) denies that the facsimile provided a loan quotation.

14 In answer to paragraph 14, the Respondent:

(a) admits that Storm presented the Applicants with a Statement of Advice dated 17 

August 2007;
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(b) admits that the Applicants' SOA was presented to the Applicants no later than 

10 September 2007, but otherwise does not admit the particular date on which the 

Applicants' SOA was presented to the Applicants;

(c) does not know and therefore does not admit that the Applicants’ SOA was presented 

to the Applicants by Mr Webb and Mr Drummond of Storm;

(d) admits that, on or around 10 September 2007, the Applicants signed page 111 of 
the Applicants’ SOA, stating that they accepted the recommendations set out in the 

Applicants’ SOA;

(e) otherwise denies the allegations in paragraph 14.

15 In answer to paragraph 15, the Respondent:

(a) admits subparagraph (1);

(b) admits subparagraph (2);

(c) denies subparagraph (3) and says that the recommendation only referred to using 

$2,530,000 of the borrowed funds, and did not refer to paying Storm’s fee.

16 In answer to paragraph 16, the Respondent:

(a) admits subparagraph (1);

(b) admits subparagraph (2);

(c) admits subparagraph (3) (on the basis that the reference in subparagraph (3) to the 
"previous recommendation” refers to the recommendation on page 50 of the 

Applicants’ SOA and not the recommendation as pleaded in paragraph 15 of the 

Statement of Claim, part of which is denied).

17 In answer to paragraph 17, the Respondent:

(a) admits subparagraph (1 );

(b) does not know and therefore does not admit subparagraph (2);

(c) admits subparagraph (3);

(d) does not know and therefore does not admit that the acts pleaded in subparagraphs 

(1)-(3) were done by Storm, or for the purpose of implementing the 

recommendations in the Applicants’ SOA.

18 The Respondent admits paragraph 18.

19 In answer to paragraph 19, the Respondent:
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(a) admits that, sometime before 19 September 2007, Mr Kelk had a single meeting 

with the Second Applicant (Mrs Lee) and, possibly, the First Applicant (Mr Lee) at 

the Applicants’ home at which a representative from Storm was present;

(b) does not admit that the Storm representative at that meeting was Mr Webb;

(c) denies that that meeting was arranged by a Storm representative telephoning 

Mr Kelk but otherwise does not know and therefore does not admit that Mr Webb 

telephoned Mr Kelk in the circumstances alleged in paragraph 19 of the Statement 

of Claim;

(d) denies that Mr Kelk attended other meetings with either or both of the Applicants at 

which a Storm representative was present;

(e) at the meeting pleaded in subparagraph (a) above:

(i) admits that Mr Kelk was told that the Applicants wished to borrow money in 

order to invest in shares;

(ii) otherwise does not know and therefore does not admit that Mr Kelk was 

informed of the matter pleaded in subparagraph (1);

(iii) denies that Mr Kelk was informed of the matter pleaded in 

subparagraph (2);

(iv) admits that Mr Kelk was informed that the Applicants had sought a quote 
for a loan from the Commonwealth Bank of Australia (“CBA”) and that the 

Applicants asked Mr Kelk whether the Respondent could match the rates 

offered by the CBA;

(v) otherwise denies that Mr Kelk was informed of the matters pleaded in 

subparagraphs (3) and (4);

(vi) does not know and therefore does not admit that Mr Kelk was informed of 

the matter pleaded in subparagraph (5);

(f) otherwise denies that Mr Kelk was informed of any of the pleaded matters at other 

meetings, or during a telephone conversation, and relies upon what is set out above.

20 In answer to paragraph 20, the Respondent:

(a) relies upon the response to paragraph 19 of the Statement of Claim in relation to 

the reference to the “Webb/Kelk Meetings”;

(b) denies subparagraph (1);

(c) denies subparagraph (2);

(d) denies subparagraph (3);
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(e) says that, at the meeting pleaded in subparagraph 19(a) above:

(i) the Second Applicant (Mrs Lee) handed Mr Kelk a copy of the Applicants’ 

SOA;

(ii) Mr Kelk did not read the entire Applicants’ SOA but picked out a number of 

pages, which Mrs Lee copied;

(iii) Mr Kelk took with him, at the end of the meeting, the pages that Mrs Lee 

had copied but did not take with him the complete Applicants’ SOA;

(f) otherwise denies the allegations in subparagraph (4).

21 In answer to paragraph 21, the Respondent:

(a) relies upon the response to paragraph 19 of the Statement of Claim in relation to 

the reference to the “Webb/Kelk Meetings”;

(b) at the meeting pleaded in subparagraph 19(a) above:

(i) denies that Mr Kelk was asked, or responded to a question from Mrs Lee 

as to whether she was “doing the right thing” by investing through Storm (or 

that there was otherwise a request by either or both of the Applicants for 

financial advice);

(ii) otherwise, does not admit that Mr Kelk made the representation pleaded in 

subparagraph (1);

(iii) denies that Mr Kelk made the representation pleaded in subparagraph (2);

(iv) denies that Mr Kelk made the representation pleaded in subparagraph (3);

(v) denies that Mr Kelk made the representation pleaded in subparagraph (4);

(vi) denies that Mr Kelk made the representation pleaded in subparagraph (5);

(vii) denies that either of the Applicants asked Mr Kelk to advise about the 

soundness or reasonableness of the recommendations and advice 

contained in the Applicants’ SOA,

22 In answer to paragraph 22, the Respondent:

(a) does not know and therefore does not admit the paragraph in so far as it alleges 

that the Applicants informed Mr Webb of the matters pleaded;

(b) does not know and therefore does not admit the paragraph in so far as it alleges 

that the Applicants informed Mr Drummond of the matters pleaded;

(c) relies upon the response to paragraph 19 of the Statement of Claim in relation to 

the reference to the “Webb/Kelk Meetings”;
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(d) says that, sometime on or before 19 September 2007, the Applicants informed
Mr Kelk:

(i) that the First Applicant (Mr Lee) was 55 years old;

(ii) that Mr Lee was self-employed as a bricklayer;

(iii) that the date of birth of the Second Applicant (Mrs Lee) is 19 August 1954;

(iv) that Mrs Lee had recently sold her business, Brisbane Salon Suppliers Pty

Limited, for around $3,000,000;

(v) that the Applicants owned assets with a value of $5,077,000 including:

(A) the Kedron Property (as defined at paragraph 22(4)(a) of the 

Statement of Claim) (which the Applicants said was owned by Mrs 

Lee alone and had a market value of $800,000);

(B) a half share in the Stafford Heights Property (as defined at 

paragraph 22(4)(b) of the Statement of Claim) (which half share 

was said by the Applicants to have a market value of $285,000);

(C) a half share in the Caloundra Unit (as defined at paragraph 

22(4)(c) of the Statement of Claim) (which half share was said by 

the Applicants to have a market value of $250,000);

(D) the Kelvin Grove Property (as defined at paragraph 22(4)(d) of 

the Statement of Claim) (which the Applicants said was owned by 

Mrs Lee alone and had a market value of $900,000);

(E) cash of approximately $1,810,000;

(F) a 2004 Toyota Landcruiser (which the Applicants said had a market 

value of $39,000);

(G) a 2004 Mercedes (which the Applicants said had a market value of 

$55,000);

(H) superannuation investments of approximately $763,000;

(I) jewellery, a boat, furniture, personal effects and other assets worth 

approximately $175,000;

(vi) that the Applicants had total liabilities of $555,000, being:

(A) responsibility for half of a loan from the Respondent secured by a 

mortgage over the Caloundra Unit, which half corresponded to a 

liability of $235,000;
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(B) responsibility for half of a loan from the Respondent secured by a 

mortgage over the Stafford Heights Property, which half 

corresponded to a liability of $130,000;

(C) a loan from the Respondent in the amount of $190,000;

(e) denies that the Applicants told Mr Kelk:

(i) that Mr Lee had worked as a bricklayer since he was 16 years old;

(ii) that Mrs Lee had been suffering from a serious respiratory disease;

(iii) any of the matters pleaded in subparagraph (3) of paragraph 22 of the 

Statement of Claim;

(f) otherwise does not know and therefore does not admit that the Applicants told Mr
Kelk any of the matters pleaded in subparagraphs (1)-(5) of paragraph 22 of the

Statement of Claim;

(g) as regards the allegation that the matters pleaded in subparagraphs (1)—(5) of

paragraph 22 of the Statement of Claim were “the fact and true", the Respondent:

(i) admits that, as at 19 September 2007, the First Applicant (Mr Lee) was 55 

years old;

(ii) admits that Mr Lee was or had been self-employed as a bricklayer:

(iii) does not know and therefore does not admit that Mr Lee had worked as a 

bricklayer since he was 16 years old;

(iv) admits that Mr Lee disclosed a taxable income of $62,634 in his tax return 

for the year ending 30 June 2006;

(v) does not know and therefore does not admit that Mr Lee retired in about 

March 2007;

(vi) admits that, as at 19 September 2007, the Second Applicant (Mrs Lee) was 

53 years old;

(vii) does not know and therefore does not admit that, as at 2007, Mrs Lee had 

been suffering from a serious respiratory disease;

(viii) admits that Mrs Lee sold her business, Brisbane Salon Suppliers Pty 

Limited, in or around January 2007 for around $3,000,000;

(ix) admits that Mrs Lee disclosed a taxable income of $170,008 in her tax 

return for the year ending 30 June 2006;

(x) denies the facts alleged in each of subparagraphs (3)(a), (3)(e), (3)(f) and

(3)(g);
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(xi) does not know and therefore does not admit subparagraphs (3)(b)-(d);

(xii) admits that, as at 19 September 2007, the Second Applicant owned the 

assets pleaded in subparagraph (4)(a) and (4)(d), and that the Applicants 
owned the assets pleaded in subparagraphs (4)(b), (c), (f), (g) and (h) of 

paragraph 22;

(xiii) denies that, as at 19 September 2007, the Applicants held the cash pleaded 

in subparagraph (4)(e) of paragraph 22 of the Statement of Claim;

(xiv) admits that, as at 19 September 2007, the Applicants owed the liabilities 

pleaded in subparagraph (5) of paragraph 22 of the Statement of Claim but 

does not admit that those were all of the Applicants’ liabilities as at 19 
September 2007;

(xv) otherwise does not know and therefore does not admit the facts alleged in 

subparagraphs (1)—(5) of paragraph 22 of the Statement of Claim.

23 The Respondent admits paragraph 23 (but in doing so does not admit the matters contained

in the particulars to that paragraph and says that those matters should be pleaded as

material facts if they are to be relied upon).

24 In answer to paragraph 24, the Respondent:

(a) admits that, on or around 15 October 2007, the Respondent granted the Applicants 

two loans in the combined sum of $1,210,000;

(b) admits that one of the loans was in the amount of $450,000 (the “$450,000 Loan”) 
and was secured over the Kedron Property;

(c) admits that the terms of the $450,000 Loan included the Home Loan General 
Conditions (as defined at paragraph 24(2) of the Statement of Claim);

(d) says that the terms of the $450,000 Loan also included a document entitled “Loan 

Offer — Fixed Rate Investment Property Loan" signed by the Applicants on 11 

October 2007 and on behalf of the Respondent on or about 11 October 2007;

(e) says further that the terms of the $450,000 Loan were subsequently varied:

(i) by a letter from the Respondent to the Applicants dated 3 November 2009, 

which was signed by the Applicants on 9 November 2009;

(ii) by a letter from the Respondent to the Applicants dated 24 December 2010, 

which was signed by the Applicants on 4 January 2011;

(f) admits that the other loan was in the amount of $760,000 (the “$760,000 Loan”) 
and was secured over the Kelvin Grove Property;

(g) says that the $760,000 Loan was also secured over the Kedron Property;
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(h) admits that the terms and conditions of the $760,000 Loan included the Business 

Finance Agreement dated 11 October 2007 (including its attachments);

(i) says that the terms of the $760,000 Loan also included Westpac’s General 
Conditions Booklet (Business Version III) dated March 2003;

(j) says that the Respondent advanced funds to the Applicants:

(i) under the $760,000 Loan on 15 October 2007;

(ii) under the $450,000 Loan on 17 October 2007.

25 In answer to paragraph 25, the Respondent:

(a) admits that $190,000 of the proceeds of the $760,000 Loan were applied by the 

Applicants to repay an existing loan to the Respondent on or about 15 October 2007;

(b) admits that $1,020,000 of the proceeds of the Applicants’ Westpac Loans were paid 

into a Macquarie Bank Limited ("MBL”) account numbered 122951007 and in the 

name of the Applicants;

(c) otherwise does not know and therefore does not admit how the Applicants applied 

the proceeds of the Applicants’ Westpac Loans;

(d) therefore does not admit the remaining allegations in paragraph 25 of the Statement 

of Claim.

26 In answer to paragraph 26, the Respondent:

(a) admits that it adopted the Banking Code (as defined at paragraph 26 of the 

Statement of Claim) on 1 June 2004;

(b) admits that the Applicants were individuals for the purpose of clause 1.1 of the 

Banking Code;

(c) denies that the Applicants were a small business for the purpose of clause 1.1 of 

the Banking Code;

(d) denies that the Banking Code was, of itself, applicable to the Applicants;

(e) says that the Banking Code regulated the rights and obligations between the 
Applicants and the Respondent only to the extent that the terms of the Banking 

Code were incorporated into the loan contracts between the Applicants and the 

Respondent;

(f) otherwise denies the paragraph.
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27 In answer to paragraph 27, the Respondent:

(a) admits that, by clause 23 of the Home Loan General Conditions, each relevant 

provision of the Banking Code that was susceptible of being incorporated as a term 

of the $450,000 Loan was so incorporated;

(b) denies that the terms of the Banking Code were incorporated into the terms of the 

$760,000 Loan, whether by page 8 of the Business Finance Agreement or 

otherwise, and says that:

(i) the clause on page 8 applied the Banking Code if any borrower was a small 

business;

(ii) on page 9 it was expressly stated that the Banking Code did not apply if 
none of the borrowers were a small business;

(iii) the Applicants were not a small business;

(c) otherwise denies the paragraph.

28 The Respondent admits paragraph 28.

29 The Respondent denies paragraph 29, and says that:

(a) the Banking Code Term (as defined at paragraph 28 of the Statement of Claim) 

deals with the assessment of an application for a loan, and therefore assumes the 

existence of credit assessment methods;

(b) as such the implication in subparagraph (1) cannot be made.

30 The Respondent admits paragraph 30.

31 The Respondent does not know and therefore does not admit paragraph 31.

32 The Respondent does not know and therefore does not admit paragraph 32.

33 In answer to paragraph 33, the Respondent:

(a) admits subparagraph (1) save that the Respondent denies that the Applicants were 

required to continue to service the $190,000 loan that was repaid from the proceeds 

of the Applicants’ Westpac Loans;

(b) does not know and therefore does not admit the allegations in subparagraph (2).

34 In answer to paragraph 34, the Respondent:

(a) admits that, at the time of the Applicants’ Westpac Loans, it was reasonably 

foreseeable that there may occur in the future:

(i) a protracted flat equities market or low returning equities market;

(ii) an increase in interest rates; or



15

(iii) a downturn in equities markets;

(b) otherwise denies the allegations in the paragraph.

35 The Respondent denies paragraph 35.

36 In answer to paragraph 36, the Respondent:

(a) says that the question of what knowledge of a Westpac officer is to be imputed to 

the Respondent depends on all the circumstances, including what authority that 

officer had to receive information on behalf of the Respondent and the purpose for 

which the knowledge of the Respondent is being considered;

(b) otherwise denies the part of paragraph 36 that appears before subparagraph (2);

(c) denies subparagraph (2);

(d) denies subparagraph (3).

37 In answer to paragraph 37, the Respondent:

(a) as to subparagraph (1) of paragraph 37 of the Statement of Claim:

(i) denies that Mr Kelk had knowledge of the matter pleaded at paragraph 11 

of the Statement of Claim;

(ii) as to the matters pleaded at paragraph 14 of the Statement of Claim:

(A) admits that Mr Kelk knew that Storm had presented the Applicants 

with the Applicants’ SOA;

(B) admits that Mr Kelk knew that the Applicants had signed the 

Applicants’ SOA, stating that they accepted the recommendations 

contained in it;

(C) otherwise denies that Mr Kelk had knowledge of those matters;

(iii) admits that Mr Kelk had knowledge of the matters pleaded at 

subparagraphs 15(1) and 15(2) of the Statement of Claim;

(iv) admits that Mr Kelk knew that Storm had recommended that the Applicants 

should maintain a cash management account but otherwise denies that Mr 

Kelk had knowledge of the matter pleaded at subparagraph 15(3) of the 

Statement of Claim;

(v) admits that Mr Kelk had knowledge of the matter pleaded at paragraph 16 

of the Statement of Claim;

(vi) denies that Mr Kelk had knowledge of the matter pleaded at paragraph 76 

of the Statement of Claim;
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(vii) denies that Mr Kelk had knowledge of the matter pleaded at paragraph 77 

of the Statement of Claim;

(viii) denies that Mr Kelk had knowledge that the Applicants’ SOA 
Representations (as defined at paragraph 76 of the Statement of Claim) 

had been made or were of continuing effect or were likely to be relied on by 

the Applicants;

(ix) otherwise denies subparagraph (1) of paragraph 37 of the Statement of 

Claim;

(b) as to subparagraph (2) of paragraph 37 of the Statement of Claim:

(i) denies that Mr Kelk had knowledge of the matters pleaded at paragraph 21 
of the Statement of Claim, save to the extent admitted in subparagraph 

21(a) of this Defence;

(ii) denies that Mr Kelk had knowledge of the matters pleaded at paragraph 22 

of the Statement of Claim, save to the extent admitted in subparagraph 

22(d) of this Defence;

(iii) admits that Mr Kelk had knowledge of the matter pleaded at paragraph 23 

of the Statement of Claim (but in doing so makes no admission about the 

matters in the particulars to paragraph 23);

(iv) denies that Mr Kelk had knowledge of the matter pleaded at paragraph 96 

of the Statement of Claim;

(v) denies that Mr Kelk had knowledge that the Applicants were not prepared 

to take risks with their assets and equity in their properties;

(vi) otherwise denies subparagraph (2) of paragraph 37 of the Statement of 

Claim;

(c) as to subparagraph (3) of paragraph 37 of the Statement of Claim:

(i) denies that Mr Kelk had knowledge of the matter pleaded at paragraph 6 of 

the Statement of Claim;

(ii) denies that Mr Kelk had knowledge of the matter pleaded at paragraph 7 of 

the Statement of Claim ;

(iii) denies that Mr Kelk knew that it was likely that a representation to the effect 

of the Storm No Risk Representation had been made to, or was having a 

continuing effect on, or was being relied on by:

(A) the Applicants;

(B) other Storm clients, such as some or all of the Group Members;
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(iv) denies that Mr Kelk knew that it was likely that representations to the effect 

of those pleaded at paragraphs 75-77 of the Statement of Claim had been 

made to the Applicants or were having a continuing effect on the Applicants 

or were being relied on by the Applicants;

(v) denies that Mr Kelk knew that it was likely that representations to the effect 

of those pleaded at paragraphs 75-77 of the Statement of Claim had been 

made to other Storm clients or were having a continuing effect on other 

Storm clients or were being relied on by other Storm clients, such as some 

or all of the Group Members;

(vi) denies that Mr Kelk knew that it was likely that the Applicants, as well as 

other Storm clients such as some or all of the Group Members, desired no 

risk or minimal risk for their investments or assets or had made a statement 

to that effect to Storm;

(vii) otherwise denies subparagraph (3) of paragraph 37 of the Statement of 

Claim;

(d) as to subparagraph (4) of paragraph 37 of the Statement of Claim:

(i) denies that Mr Kelk knew that the matters pleaded at paragraph 17 of the 

Statement of Claim were likely to occur;

(ii) admits that Mr Kelk knew that it was likely that the Applicants would apply 

the proceeds of the Applicants’ Westpac Loans to invest in shares and pay 

off their outstanding $190,000 loan with the Respondent;

(iii) otherwise denies that Mr Kelk knew that the matters pleaded at paragraph 

25 of the Statement of Claim were likely to occur;

(iv) denies that Mr Kelk knew that the matters pleaded at paragraphs 30-32 of 

the Statement of Claim were likely to occur;

(v) otherwise denies subparagraph (4) of paragraph 37 of the Statement of 

Claim;

(e) as to subparagraph (5) of paragraph 37 of the Statement of Claim:

(i) denies that Mr Kelk knew the matter pleaded at paragraph 8 of the 

Statement of Claim;

(ii) denies that Mr Kelk knew the matters pleaded at paragraph 9 of the 

Statement of Claim;

(iii) admits that Mr Kelk knew that, at the time the Applicants’ Westpac Loans 

were entered into, the Applicants had to meet their reasonable living
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expenses, the servicing of their existing borrowings (save for the loan of 

$190,000, which was to be repaid from the proceeds of the Applicants’ 

Westpac Loans) and the servicing of their borrowings under the Applicants’ 

Westpac Loans;

(iv) otherwise denies that Mr Kelk knew the matters pleaded at paragraph 33 

of the Statement of Claim;

(v) denies that Mr Kelk knew the matters pleaded at paragraph 34 of the 

Statement of Claim;

(vi) denies that Mr Kelk knew that the Applicants faced the Applicants’ Risks 

(as defined at paragraph 34 of the Statement of Claim);

(vii) denies that Mr Kelk knew that Storm clients, including the Applicants and 

Group Members, faced the Risks (as defined at paragraph 9(2)(e) of the 

Statement of Claim);

(viii) otherwise denies subparagraph (5) of paragraph 37 of the Statement of 

Claim;

(f) as to subparagraph (6) of paragraph 37 of the Statement of Claim:

(i) denies that Mr Kelk knew the matters pleaded at paragraphs 9, 10, 73 and 

79 of the Statement of Claim;

(ii) denies that Mr Kelk knew that Storm’s advice to the Applicants was not (or 

likely was not) appropriate to their personal circumstances;

(iii) denies that Mr Kelk knew that Storm’s advice to other Storm clients, such 

as the Group Members, was not (or likely was not) appropriate to their 

personal circumstances;

(iv) denies that Mr Kelk knew that Storm’s advice to the Applicants or any Group 

Members as to the risks involved in investing in accordance with Storm’s 

recommendations was not correct or was unreasonable or was 

inappropriate;

(v) denies that Mr Kelk knew that any such advice would have a continuing 

effect on the persons to whom it was made;

(vi) otherwise denies subparagraph (6) of paragraph 37 of the Statement of 

Claim;

(g) as to subparagraph (7) of paragraph 37 of the Statement of Claim
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(i) denies that Mr Kelk knew that it was likely that Storm, in its advice to the 

Applicants or to any other Storm clients, was acting contrary to Storm’s 

legal obligations;

(ii) denies that Mr Kelk knew that it was likely that the Respondent would, by 

providing loans to the Applicants or Group Members, assist Storm in giving 

effect to incorrect, inappropriate or unreasonable advice;

(iii) denies that Mr Kelk knew that it was likely that, by providing loans to the 

Applicants or Group Members, the Respondent would be acting contrary to 

law or would suffer reputational damage;

(iv) otherwise denies subparagraph (7) of paragraph 37 of the Statement of 

Claim.

38 In answer to paragraph 38, the Respondent:

(a) says that Mr Kelk was, in September and October 2007, employed by the 

Respondent as a Relationship Manager within the Respondent’s Lutwyche branch;

(b) admits that, in September and October 2007, Mr Kelk’s functions, duties and 

responsibilities included:

(i) receiving loan applications from customers of the Respondent in the 

Lutwyche area, including the Second Applicant;

(ii) providing information about the Respondent’s products and services to 

certain customers of the Respondent in the Lutwyche area;

(iii) being the point of contact between the Respondent and certain customers 

of the Respondent in the Lutwyche area, including the Second Applicant;

(c) denies that, in September or October 2007, Mr Kelk’s functions, duties and 

responsibilities included:

(i) declining loan applications if contrary to bank policy;

(ii) advising customers about the bank’s policies;

(iii) implementing the bank’s policies, including by advising customers of such 

policies and the unavailability of loans if contrary to such policies;

(iv) reporting and making recommendations to credit officers responsible for 

making decisions on customers’ loan applications;

(d) otherwise denies subparagraph (1);
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(e) admits that Mr Kelk was, in September and October 2007, the Respondent’s 

nominated bank/customer relationship manager with responsibility for liaising with 

the Applicants, including about the Applicants’ Westpac Loans;

(f) otherwise denies subparagraph (2);

(g) admits that Mr Kelk conferred with the Applicants on behalf of the Respondent in 
relation to the Loan Application (as defined in paragraph 23 of the Statement of 

Claim) and the Applicants’ Westpac Loans to the extent admitted in paragraphs 19 

to 22 of this Defence, but otherwise denies subparagraph (3);

(h) denies subparagraph (4);

(i) denies subparagraph (5);

(j) insofar as it is admitted in paragraph 37 of this Defence that Mr Kelk had knowledge 

of a matter — admits that that knowledge is to be attributed to the Respondent for 
the purpose of considering the Applicants’ claims against the Respondent pleaded 

in paragraphs 35 (breach of contract), 57 (unconscionable conduct) and 103 

(negligence) of the Statement of Claim;

(k) otherwise denies that Mr Kelk’s knowledge pleaded in paragraph 37 of the 

Statement of Claim is to be attributed to the Respondent in respect of the Applicants’ 

Westpac Loans;

(l) denies that any knowledge of Mr Kelk is to be attributed to the Respondent in 

respect of the Group Home Loans.

39 In answer to paragraph 39, the Respondent:

(a) as to subparagraph (1) of paragraph 39 of the Statement of Claim:

(i) does not know and therefore does not admit that Storm sent the facsimile 

pleaded at paragraph 12 of the Statement of Claim to Ms Barrie;

(ii) does not know and therefore does not admit that Ms Barrie had knowledge 

of the matters pleaded in subparagraph (1);

(b) as to subparagraph (2) of paragraph 39 of the Statement of Claim:

(i) denies that Ms Barrie had knowledge of the matter pleaded in paragraph 6 

of the Statement of Claim;

(ii) denies that Ms Barrie had knowledge of the matter pleaded in paragraph 7 

of the Statement of Claim;

(iii) denies that Ms Barrie knew that it was likely that representations to the 

effect of the Storm No Risk Representation and the representations
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pleaded at paragraphs 75-77 of the Statement of Claim had been made to 

or were having a continuing effect on or were being relied on by:

(A) the Applicants;

(B) other Storm clients such as some or all Group Members;

(iv) denies that Ms Barrie knew that it was likely that the Applicants, as well as 

other Storm clients such as some or all Group Members, desired no risk or 
minimal risk for their investments or assets or had made a statement to that 

effect to Storm;

(v) denies that Ms Barrie received the Standard Bank Presentation (as 

defined at paragraph 91 (4)(c)(i) of the Statement of Claim);

(vi) denies that Ms Barrie attended the Education Seminars (as defined at 

paragraph 91 (4)(c)(ii) of the Statement of Claim);

(vii) admits that Ms Barrie was, between around 2004 and 2008, a point of 

contact between the Respondent and Storm;

(viii) admits that Ms Barrie received, read and responded to many of Storm’s 

clients’ requests for loan quotations and loan applications;

(ix) does not know and therefore does not admit that Ms Barrie knew the 

Applicants were Storm clients (or knew of the Applicants’ Loan Application);

(x) otherwise denies subparagraph (2);

(c) as to subparagraph (3) of paragraph 39 of the Statement of Claim:

(i) denies that Ms Barrie knew that it was likely that the Applicants would enter 

into the investments and loans pleaded at paragraphs 30-32 of the 

Statement of Claim;

(ii) otherwise does not know and therefore does not admit the other matters 

pleaded in subparagraph (3);

(d) as to subparagraph (4) of paragraph 39 of the Statement of Claim:

(i) denies that Ms Barrie knew the matters pleaded in paragraphs 8, 9, 33 and 

34 of the Statement of Claim;

(ii) repeats the pleading in paragraphs (b)(v)-(b)(ix) of the Defence above;

(iii) does not know and therefore does not admit that Ms Barrie read the 

Financial Profile (as defined at paragraph 12(3) of the Statement of 

Claim);
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(iv) denies that Ms Barrie participated in negotiations with Storm about the 

extent to which returns from Storm investments would be taken into account 

by the Respondent when assessing serviceability;

(v) otherwise denies subparagraph (4);

(e) as to subparagraph (5) of paragraph 39 of the Statement of Claim:

(i) denies that Ms Barrie had knowledge of the matters pleaded in paragraphs 

9, 10, 73 and 79 of the Statement of Claim;

(ii) denies that Ms Barrie knew that Storm’s advice to the Applicants and other 

Storm clients, such as the Group Members, was likely not appropriate to 

their personal circumstances or that Storm’s advice as to the risks involved 
was not correct or was not reasonable or was not appropriate and would 

have a continuing effect on the Applicants or Group Members;

(iii) if (which is not admitted) the Storm Model existed — denies that Ms Barrie 

had knowledge of the Storm Model;

(iv) denies that Ms Barrie knew that it was likely that the Applicants or Group 

Members had advised Storm that they did not want to risk the assets they 

owned;

(v) denies that Ms Barrie knew that the Group Members and the Applicants 

faced the Risks and the Applicants’ Risks;

(vi) denies that Ms Barrie knew that Storm’s advice to the Applicants or Group 

Members was wrong;

(vii) otherwise denies subparagraph (5);

(f) as to subparagraph (6) of paragraph 39 of the Statement of Claim:

(i) denies that Ms Barrie knew that Storm, in its advice to the Applicants or 

other Storm clients, such as the Group Members, was acting contrary to its 

legal obligations;

(ii) admits that Ms Barrie knew that Storm was under a legal obligation not to 

provide advice to its clients that was incorrect, unreasonable or 

inappropriate;

(iii) otherwise denies subparagraph (6);

(g) as to subparagraph (7) of paragraph 39 of the Statement of Claim:

(i) admits that Ms Barrie knew that the Respondent had a policy of 

encouraging and facilitating the referral of Storm clients to the Respondent 

for loans;
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(ii) admits that Ms Barrie knew that the Respondent lent money to some Storm 

clients following referral from Storm;

(iii) denies that Ms Barrie knew that that lending by the Respondent assisted 

Storm in effecting any incorrect, inappropriate or unreasonable advice;

(iv) denies that Ms Barrie knew that, by lending to Storm clients, the 

Respondent could have been acting contrary to law or could suffer 

reputational damage;

(v) otherwise denies subparagraph (7).

40 In answer to paragraph 40, the Respondent:

(a) denies that Ms Barrie’s knowledge is to be attributed to the Respondent in respect 

of the Applicants’ Westpac Loans;

(b) says that the question of whether Ms Barrie’s knowledge is to be attributed to the 
Respondent in respect of any Group Home Loan depends on the particular facts 

relating to that Group Home Loan, which the Respondent does not currently know, 
and the Respondent therefore does not admit that Ms Barrie’s knowledge is to be 

attributed to the Respondent in respect of the Group Home Loans;

(c) as to subparagraph (1) of paragraph 40 of the Statement of Claim:

(i) admits that, during the Relevant Period, Ms Barrie was employed by the 

Respondent with the title Home Finance Manager;

(ii) otherwise denies subparagraph (1 );

(d) as to subparagraph (2) of paragraph 40 of the Statement of Claim:

(i) admits that Ms Barrie was, between around 2004 and 2008, a designated 

point of contact between the Respondent and Storm;

(ii) says that Ms Barrie’s functions, duties and responsibilities included:

(A) being the point of contact between the Respondent and certain 

non-business banking customers of the Respondent;

(B) receiving loan applications from non-business banking customers 

of the Respondent;

(C) conveying loan applications received from non-business banking 
customers of the Respondent to other officers of the Respondent 

in order for those other officers to consider and determine the loan 

applications;
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(D) conveying to a customer of the Respondent who had submitted a 

loan application to Ms Barrie the outcome of that application (but 
not the reasons for approving or rejecting a loan application);

(E) providing information about the Respondent’s products and 

services to certain non-business banking customers of the 

Respondent;

(iii) otherwise denies subparagraph (2);

(e) as to subparagraph (3) of paragraph 40 of the Statement of Claim:

(i) denies that Ms Barrie acquired any knowledge for the Purpose (as defined 

at paragraph 91(4)(c) of the Statement of Claim);

(ii) otherwise denies subparagraph (3);

(f) as to subparagraph (4) of paragraph 40 of the Statement of Claim:

(i) does not know and therefore does not admit that Ms Barrie received the 

Applicants’ Westpac Submission;

(ii) says that Mr Kelk was the employee of the Respondent who liaised with the 

Applicants and Storm in relation to the Applicants’ Loan Application;

(iii) otherwise denies subparagraph (4);

(g) denies the allegations pleaded in subparagraph (5);

(h) denies the allegations pleaded in subparagraph (6);

41 In answer to paragraph 41, the Respondent:

(a) admits that, on or around 14 August 2007, Mr MacDonald received a financial profile 

for the Applicants but does not know and therefore does not admit that the financial 

profile that Mr MacDonald received was in the form of, or contained the information 

in, the Financial Profile;

(b) does not know and therefore does not admit that Mr MacDonald received the 

Applicants’ Westpac Submission;

(c) admits that Mr MacDonald sent the facsimile pleaded in paragraph 13 of the 

Statement of Claim;

(d) does not know and therefore does not admit that Mr MacDonald had knowledge of 

the matters pleaded at paragraph 12 of the Statement of Claim;

(e) otherwise denies the allegations made in subparagraph (1);

(f) denies that Mr MacDonald had knowledge of the matter pleaded at paragraph 6 of 

the Statement of Claim;
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(g) denies that Mr MacDonald had knowledge of the matter pleaded at paragraph 7 of 

the Statement of Claim;

(h) denies that Mr MacDonald knew that it was likely that representations to the effect 
of the Storm No Risk Representation or the representations pleaded at paragraphs 

75-77 of the Statement of Claim had been made to or were having a continuing 

effect on or were being relied on by the Applicants or other Storm clients such as 
some or all of the Group Members;

(i) denies that Mr MacDonald knew that it was likely that the Applicants, as well as 

other Storm clients such as some or all of the Group Members, desired no or 

minimal risk for their investments or assets or had made a statement to that effect 
to Storm;

(j) denies that Mr MacDonald received the Standard Bank Presentation;

(k) denies that Mr MacDonald attended any of the Storm Education Seminars;

(l) admits that, between around 1998 and September 2004, Mr MacDonald was the 
employee of the Respondent who was a designated point of contact for Storm in 

Townsville;

(m) admits that, between around 1998 and September 2004, Mr MacDonald received, 

read and responded to many Storm clients’ requests for loan quotations;

(n) admits that, between around 1998 and September 2004, Mr MacDonald received, 

read and responded to numerous Storm clients' loan applications;

(o) denies that Mr MacDonald knew that the Applicants would likely have the standard 

risk profile, which the Applicants had likely reported to Storm;

(p) denies that Mr MacDonald knew that the Applicants would likely have received 

Storm s standard advice;

(q) otherwise denies subparagraph (2) of paragraph 41 of the Statement of Claim;

(r) denies that Mr MacDonald had knowledge of the matters pleaded at subparagraph

(3) of paragraph 41 of the Statement of Claim;

(s) denies that Mr MacDonald had knowledge of the matters pleaded at paragraphs 8, 

9, 33 and 34 of the Statement of Claim;

(t) denies that Mr MacDonald knew that Storm clients, such as the Group Members, 

and the Applicants, faced the Risks and the Applicants' Risks;

(u) denies that Mr MacDonald knew that the Applicants (and other Storm clients) were 

relying on returns from the Storm investments to service their loans;
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(v) does not know and therefore does not admit that Mr MacDonald read the Financial 

Profile;

(w) denies that Mr MacDonald participated in negotiations with Storm about the extent 

to which returns from Storm investments would be taken into account for loan 

servicing purposes;

(x) otherwise denies subparagraph (4);

(y) denies that Mr MacDonald had knowledge of the matters pleaded at paragraphs 9, 

10, 73 and 79 of the Statement of Claim;

(z) denies that Mr MacDonald knew that Storm’s advice to the Applicants and other 

Storm clients, such as the Group Members, was likely not appropriate to their 

personal circumstances;

(aa) denies that Mr MacDonald knew that Storm’s advice as to the risks involved was 
not correct or was not reasonable or was inappropriate or that such advice would 

have a continuing effect on the Applicants or Group Members;

(bb) denies that Mr MacDonald knew that the Applicants and other Storm clients, 

including the Group Members, likely advised Storm that they did not want to risk the 

assets they owned;

(cc) denies that Mr MacDonald knew that the Risks and the Applicants’ Risks applied 
to the Applicants' and the Storm clients' intended investments and loans;

(dd) if (which is not admitted) the Storm Model existed — denies that Mr MacDonald had 

knowledge of the Storm Model;

(ee) does not know and therefore does not admit that Mr MacDonald had knowledge of 
the underlying facts about the Applicants’ personal circumstances revealed in the 

Financial Profile;

(ff) otherwise denies subparagraph (5);

(gg) denies that Mr MacDonald knew that it was likely that Storm, in its advice to the 
Applicants or other Storm clients such as some or all of the Group Members, was 

acting contrary to Storm’s legal obligations;

(hh) otherwise denies subparagraph (6);

(ii) denies that Mr MacDonald had knowledge of the matter pleaded in 

subparagraph (7);

(jj) otherwise denies the allegations contained in paragraph 41 of the Statement of 

Claim.

42 In answer to paragraph 42, the Respondent:
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(a) admits that, between around 1997 and September 2004, Mr MacDonald was 

employed by the Respondent as a Home Finance Manager in Townsville;

(b) admits that, from around September 2004 until the end of the Relevant Period, Mr 

MacDonald was employed by the Respondent as a business banking manager 

dealing with customers outside regional centres;

(c) denies that Mr MacDonald was, at any time, responsible for all of the Respondent’s 

business banking customers throughout Queensland and repeats its answer to 

paragraph 91 of the Statement of Claim;

(d) otherwise denies subparagraph (1);

(e) admits that, while Mr MacDonald was employed by the Respondent as a Home 
Finance Manager, Mr MacDonald’s functions, duties and responsibilities included:

(i) being a point of contact for customers with respect to home loans;

(ii) informing potential home loan customers about the products offered by the 

Respondent;

(iii) receiving, reading and responding to customers’ home loan applications;

(iv) if a customer’s home loan application was declined, either by the 

Respondent’s computerised origination system or by a credit officer of the 

Respondent — informing that customer that his or her home loan 

application had been declined;

(f) admits that, while Mr MacDonald was employed by the Respondent as a business 

banking manager, Mr MacDonald's functions, duties and responsibilities included:

(i) being a point of contact for business customers seeking finance;

(ii) informing potential business customers about the products offered by the 

Respondent;

(iii) receiving, reading and responding to business customers’ loan 

applications;

(iv) if a business customer’s loan application was declined by a credit officer of 

the Respondent — informing that customer that his or her loan application 

had been declined;

(g) admits that, during the period from around 1998 to around September 2004, Mr 

Macdonald’s functions, duties and responsibilities included:

(i) acting as a designated point of contact within the Respondent for Storm;
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(ii) receiving, reading and responding to requests for loan quotations for Storm 

clients;

(iii) receiving, reading and responding to home loan applications by Storm 

clients;

(iv) if a Storm client’s home loan application was declined, either by the 

Respondent's computerised origination system or by a credit officer of the 

Respondent — informing that Storm client that his or her home loan 

application had been declined (including, in cases where the client had 

authorised the Respondent to deal with Storm on his or her behalf, 

informing Storm of that matter);

(h) denies that Mr MacDonald’s functions, duties and responsibilities (at any time) 

included:

(i) attending the Standard Bank Presentation or Storm Education Seminars;

(ii) negotiating with Storm over Storm’s request for Concessions (as defined 

at paragraph 91 (2)(a)(vii) of the Statement of Claim) or the Respondent’s 

policy towards Storm-referred loans;

(iii) reporting or making recommendations to any Relevant Decision Maker 
(as defined at paragraph 38(4) of the Statement of Claim) about what the 

Respondent's policy should be towards Storm-referred loans or the risks to 

the Respondent involved in making such loans or granting Concessions;

(iv) reporting or making recommendations to credit officers responsible for 

making decisions on loan applications by Storm clients;

(i) otherwise denies subparagraph (2) of paragraph 42 of the Statement of Claim;

(j) repeats its answer to paragraph 91 of the Statement of Claim and otherwise denies 

subparagraph (3) of paragraph 42 of the Statement of Claim;

(k) does not know and therefore does not admit that Mr MacDonald received the 

Applicants’ Westpac Submission;

(l) admits that Mr MacDonald received a request for a loan quotation on behalf of the 

Applicants on or around 14 August 2007 that included a financial profile for the 

Applicants (but does not know and therefore does not admit that that financial profile 

was in the form or contained the information set out at Schedule 1 of the Statement 

of Claim);

(m) admits that Mr MacDonald sent an indicative loan quotation to the Applicants on or 

around 14 August 2007;
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(n) otherwise denies subparagraph (4) of paragraph 42 of the Statement of Claim;

(o) denies that Mr Macdonald owed the duty pleaded in subparagraph (5) of paragraph 

42 of the Statement of Claim;

(p) denies that Mr MacDonald owed the duty pleaded in subparagraph (6) of paragraph 

42 of the Statement of Claim;

(q) denies that any knowledge of Mr MacDonald is to be attributed to the Respondent 

in respect of the Applicants’ Westpac Loans and says that, after providing the 

indicative loan quotation on or around 14 August 2007, Mr MacDonald had no 

further dealings with the Applicants (or with Storm on behalf of the Applicants) and 

had no involvement in the Respondent’s consideration of the Applicants’ Loan 

Application;

(r) says that the question of whether Mr MacDonald’s knowledge is to be attributed to 

the Respondent in respect of any Group Home Loan depends on the particular facts 

relating to that Group Home Loan, which the Respondent does not currently know, 

and the Respondent therefore does not admit that Mr MacDonald’s knowledge is to 

be attributed to the Respondent in respect of the Group Home Loans;

(s) otherwise denies the allegations contained in paragraph 42 of the Statement of 

Claim.

43 In answer to paragraph 43, the Respondent:

(a) denies that Ms Jude had knowledge of the matters pleaded at paragraphs 6 and 7 

of the Statement of Claim;

(b) denies that Ms Jude knew that it was likely that representations to the effect of the 

Storm No Risk Representation or the representations pleaded at paragraphs 75-77 

of the Statement of Claim had been made to or were having a continuing effect on 

or were being relied on by Storm clients such as the Applicants and the Group 

Members;

(c) denies that Ms Jude knew that it was likely that Storm clients, such as the Applicants 

and Group Members, desired no or minimal risk for their investments or assets or 

had made a statement to that effect to Storm;

(d) denies that Ms Jude received the Standard Bank Presentation;

(e) denies that Ms Jude attended the Education Seminars;

(f) denies that Ms Jude was Storm’s Westpac Representative (as defined at 

paragraph 91(2)(a)(i) of the Statement of Claim) and repeats its answer to 

paragraph 91 of the Statement of Claim;
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(g) if (which is not admitted) the Storm Model existed — denies that Ms Jude was aware 

of the Storm Model;

(h) otherwise denies subparagraph (1);

(i) denies that Ms Jude had knowledge of the matters pleaded at paragraphs 8 and 9 

of the Statement of Claim;

(j) denies that Ms Jude knew that Storm clients, such as the Group Members and the 

Applicants, faced the Risks and the Applicants' Risks;

(k) denies that Ms Jude knew that the Applicants (or other Storm clients) were relying 

on returns from the Storm investments to service the loans;

(l) denies that Ms Jude participated in negotiations with Storm about the extent to 

which returns from Storm investments would be taken into account for loan servicing 

purposes;

(m) otherwise denies subparagraph (2);

(n) denies that Ms Jude had knowledge of the matters pleaded at paragraphs 9 and 10 

of the Statement of Claim;

(o) denies that Ms Jude knew that Storm’s standard advice to its clients, such as the 

Applicants and Group Members, was likely not appropriate to their personal 

circumstances;

(p) denies that Ms Jude knew that Storm’s advice as to the risks involved was not 

correct or was unreasonable or was inappropriate or that such advice would have a 

continuing effect on Storm’s clients;

(q) if (which is not admitted) the Storm Model existed — denies that Ms Jude knew the 

underlying facts as to the Storm Model;

(r) denies that Ms Jude knew that Storm clients, such as the Applicants and Group 

Members, likely did not want to risk the assets they owned or that that was reported 

to Storm;

(s) denies that Ms Jude knew that the Risks applied to Storm’s clients’ intended 

investments and loans;

(t) denies that Ms Jude knew that Storm’s advice as to the Risks was wrong;

(u) otherwise denies subparagraph (3);

(v) denies that Ms Jude knew that it was likely that Storm, in its advice to its clients 

such as the Applicants and the Group Members, was acting contrary to Storm’s 

legal obligations;



31

(w) if (which is not admitted) the Storm Model existed — denies that Ms Jude received 

information about the Storm Model;

(x) denies that Ms Jude received information that the Risks and the Applicants’ Risks 

applied to the Applicants' and Storm’s clients' intended investments and loans;

(y) otherwise denies subparagraph (4);

(z) denies that Ms Jude had knowledge of the matter pleaded in subparagraph (5);

(aa) otherwise denies the allegations in paragraph 43 of the Statement of Claim.

44 In answer to paragraph 44, the Respondent:

(a) admits that, during the Relevant Period, Ms Jude was employed by the Respondent 

as its Regional Manager, Specialist Sales for North and Far North Queensland (and 
otherwise denies the allegations in subparagraph (1));

(b) admits that, as Regional Manager, Specialist Sales for North and Far North 

Queensland, Ms Jude’s functions, duties and responsibilities included:

(i) recruiting Home Finance Managers in North and Far North Queensland;

(ii) supervising the training of Home Finance Managers in North and Far North 

with Queensland;

(iii) supervising the relationship between Home Finance Managers in North and 

Far North Queensland and managers of the Respondent’s branches in that 

area;

(iv) supervising the work of Ms Barrie and other Home Finance Managers in 

North and Far North Queensland (but not supervising the manner in which 

Ms Barrie or other Home Finance Managers dealt with particular loan 

applications or requests for quotations);

(c) denies that Ms Jude was appointed Storm’s Westpac Representative;

(d) denies that, as Regional Manager, Specialist Sales for North and Far North 

Queensland, Ms Jude’s functions, duties and responsibilities included:

(i) supervising lending decisions made by the Respondent in respect of any 

home loan applications;

(ii) implementing the Respondent’s home and property lending policies and 

procedures across all of the Respondent’s branches in the North and Far 

North of Queensland;

(iii) assessing the risk to the Respondent involved in the Respondent’s policies, 

practices or procedures for the making of home or property loans and
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reporting, along with any recommendations, any concerns Ms Jude may 

have had arising out of the Respondent's home and property loans in her 

area;

(iv) attending the Standard Bank Presentation;

(v) attending the Education Seminars;

(vi) negotiating with Storm about the Concessions and Storm-referred loans 

and the Respondent’s policy concerning Storm-referred loans;

(vii) reporting and making recommendations to Relevant Decision Makers (as 

defined in the Statement of Claim) about what the Respondent’s policy 

should be towards Storm-referred loans and the risks to the Respondent 

involved in making such loans or granting Concessions;

(e) otherwise denies subparagraph (2);

(f) denies subparagraph (3);

(g) denies that Ms Jude owed the duty pleaded in subparagraph (4);

(h) denies that Ms Jude owed the duty pleaded in subparagraph (5); and

(i) otherwise denies the allegations in paragraph 44 of the Statement of Claim.

45 In answer to paragraph 45, the Respondent:

(a) denies that Mr Deacon had knowledge of the matters pleaded at paragraphs 6 and 

7 of the Statement of Claim;

(b) denies that Mr Deacon knew that it was likely that representations to the effect of 

the Storm No Risk Representation or the representations pleaded at paragraphs 

75-77 of the Statement of Claim had been made to or were having a continuing 

effect on or were being relied on by Storm clients such as the Applicants or Group 

Members;

(c) denies that Mr Deacon knew that it was likely that Storm clients, such as the 

Applicants and Group Members, desired no or minimal risk for their investments or 

assets or had made a statement to that effect to Storm;

(d) denies that Mr Deacon attended the Standard Bank Presentation;

(e) denies that Mr Deacon attended the Education Seminars;

(f) repeats its answers to paragraphs 6, 7, 46 and 91 of the Statement of Claim;

(g) otherwise denies subparagraph (1);

(h) denies that Mr Deacon had knowledge of the matters pleaded at paragraphs 8 and 

9 of the Statement of Claim;
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(i) denies that Mr Deacon knew that Storm clients, such as the Group Members and 

the Applicants, faced the Risks and the Applicants’ Risks;

(j) says that Mr Deacon was, from around May 2005 until the end of the Relevant 

Period, the employee of the Respondent in its private banking division who was the 

primary point of contact for Mr and Mrs Cassimatis in relation to matters concerning 

their personal banking;

(k) denies that Mr Deacon was, at any time, a point of contact within the Respondent 

for Storm in relation to matters concerning Storm’s clients;

(l) if (which is not admitted) the Storm Model existed — denies that Mr Deacon was 

aware of the Storm Model;

(m) denies that Mr Deacon knew that the Applicants (or other Storm clients) were relying 

upon returns from the Storm investments to service the loans;

(n) denies that Mr Deacon received and read financial profiles and loan applications 

from Storm-referred clients which sought to rely on investment returns for servicing 

the loan;

(o) denies that Mr Deacon participated in negotiations with Storm about the extent to 

which returns from Storm investments would be taken into account for loan servicing 

purposes;

(p) denies that Mr Deacon received information that Storm clients were relying on 

returns from the Storm investments to service the loans;

(q) otherwise denies subparagraph (2);

(r) denies that Mr Deacon knew the matters pleaded at paragraphs 9 and 10 of the 

Statement of Claim;

(s) denies that Mr Deacon knew that Storm’s standard advice to its clients, such as the 

Applicants and Group Members, was likely not appropriate to their personal 

circumstances;

(t) denies that Mr Deacon knew that Storm's advice as to the risks involved was not 

correct or was unreasonable or was inappropriate or that such advice would have a 

continuing effect on Storm’s clients;

(u) if (which is not admitted) the Storm Model existed — denies that Mr Deacon knew 

the underlying facts as to the Storm Model;

(v) denies that Mr Deacon knew that Storm’s clients, such as the Applicants and the 

Group Members, likely did not want to risk the assets they owned or had reported 

that to Storm;
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(w) denies that Mr Deacon knew that the Risks applied to Storm's clients’ intended 

investments and loans;

(x) otherwise denies subparagraph (3);

(y) denies that Mr Deacon knew that it was likely that Storm, in its advice to Storm’s 

clients, such as the Applicants and Group Members, was acting contrary to Storm's 

legal obligations;

(z) if (which is not admitted) the Storm Model existed — denies that Mr Deacon received 

information about the Storm Model;

(aa) denies that Mr Deacon received information that the Risks and the Applicants’ Risks 

applied to the Applicants’ and Storm clients’ intended investments and loans;

(bb) otherwise denies subparagraph (4);

(cc) denies that Mr Deacon knew the matter pleaded in subparagraph (5) of paragraph 

45 of the Statement of Claim;

(dd) otherwise denies the allegations contained in paragraph 45 of the Statement of 

Claim.

46 In answer to paragraph 46, the Respondent:

(a) denies that the knowledge of Mr Deacon is to be attributed to the Respondent in 

respect of the Applicants’ Westpac Loans;

(b) says that the question of whether Mr Deacon’s knowledge is to be attributed to the 

Respondent in respect of any Group Home Loan depends on the particular facts 

relating to that Group Home Loan, which the Respondent does not currently know, 

and the Respondent therefore does not admit that Mr Deacon’s knowledge is to be 

attributed to the Respondent in respect of the Group Home Loans;

(c) admits that, from around May 2005 until the end of the Relevant Period, Mr Deacon 
was employed by the Respondent in its private banking division (and otherwise 

denies the allegation in subparagraph (1));

(d) admits that, from around May 2005 until the end of the Relevant Period, Mr 

Deacon’s functions, duties and responsibilities included:

(i) being the Respondent’s point of contact for designated customers who, 

owing to their high net worth, were customers of the Respondent's private 

banking division;

(ii) receiving and reading loan applications from customers of the private 

banking division for whom Mr Deacon was responsible;
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(iii) informing customers of the private banking division for whom Mr Deacon 

was responsible of the outcome of loan applications made by them;

(iv) informing customers of the private banking division for whom Mr Deacon 

was responsible of the products offered by the Respondent;

(v) acting as the primary point of contact for Mr and Mrs Cassimatis in relation 

to matters concerning their personal banking;

(vi) receiving, reading and responding to a request for a loan quotation or a loan 

application where the relevant Storm client was also a customer of the 

private banking division for whom Mr Deacon was responsible;

(e) denies that Mr Deacon’s functions, duties and responsibilities included:

(i) approving or declining loan applications;

(ii) advising customers about the Respondent’s policies;

(iii) reporting on or making recommendations to credit officers responsible for 

making decisions on a customer’s loan application;

(iv) attending the Standard Bank Presentation or Education Seminars;

(v) negotiating with Storm about Concessions or Storm-referred loans or the 

Respondent’s policy concerning Storm-referred loan;

(vi) reporting or making recommendations to any Relevant Decision Maker 

about what the Respondent’s policy should be towards Storm-referred 

loans or the risks to the Respondent in making such loans or granting 

Concessions;

(f) otherwise denies subparagraph (2);

(g) denies subparagraph (3);

(h) denies that Mr Deacon owed the duty pleaded in subparagraph (4);

(i) denies that Mr Deacon owed the duty pleaded in subparagraph (5);

(j) otherwise denies the allegations contained in paragraph 46 of the Statement of

Claim.

47 The Respondent denies paragraph 47 and says further that:

(a) the knowledge of one employee, or past employee, of the Respondent who dealt 

with one loan application is not to be attributed to, or aggregated with the knowledge 

of, another employee of the Respondent dealing with another loan application;

the duty alleged in subparagraphs (1)-(3) is denied;(b)
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(c) the knowledge of some of the pleaded matters is denied above;

(d) says that as a matter of law the pleading does not make out a basis for the 

aggregation of the knowledge of the pleaded persons and repeats and relies on 

paragraphs 37 to 46 of the Defence.

48 The Respondent denies paragraph 48 and says further that, if the Respondent had declined 

the Loan Application, then the Applicants would have borrowed $1,210,000 (or thereabouts) 

from the CBA (which was the lender recommended by Storm in the Applicants’ SOA) or 

another lender, against the security of the Applicants’ properties, and would have applied 

that $1,210,000 in substantially the same way that the Applicants applied the $1,210,000 

borrowed from the Respondent, with the result that the Applicants would have ended up in 

substantially the same position.

49 The Respondent denies paragraph 49 and says further that:

(a) the Applicants’ act, on or around 29 January 2008, of drawing further funds under 

the Applicants’ Margin Loan (as defined at paragraph 17(1) of the Statement of 
Claim) and using those drawings to make further investments in the Special Funds 

(as defined at paragraph 6(3)(d) of the Statement of Claim), was an intervening act 

and the Respondent did not cause (and is not liable for) loss or an increase in loss 

suffered by the Applicants as a result of that act;

(b) alternatively, any loss or increase in loss suffered by the Applicants as a result of 

drawing further funds under the Applicants’ Margin Loan and using those drawings 

to make further investments in the Special Funds on or around 29 January 2008:

(i) was not loss that arose, according to the usual course of things, from the 

breaches of contract pleaded in paragraphs 11-49 of the Statement of 

Claim;

(ii) was not loss that may reasonably be supposed to have been in the 

contemplation of the Applicants and the Respondent (at the time the 

Applicants’ Westpac Loans were entered into) as the probable result of the 

breaches of contract pleaded in paragraphs 11-49 of the Statement of 

Claim,

and, consequently, is too remote to be recovered by the Applicants from the 

Respondent.

C. Group Members’ contractual claims

50 In answer to paragraph 50, the Respondent:
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(a) admits that Group Members, as defined, borrowed money from the Respondent 

during the Relevant Period and further admits that those borrowings were loans 

secured against real property;

(b) does not know and therefore does not admit the existence of the Storm Model;

(c) otherwise does not know and therefore does not admit the allegations in the 

paragraph.

51 The Respondent does not know and therefore does not admit the allegations in paragraph

51 of the Statement of Claim, which depends on the terms of each loan contract between

the Respondent and a Group Member.

52 The Respondent denies paragraph 52.

53 The Respondent denies paragraph 53.

54 The Respondent denies paragraph 54.

D. Applicants’ unconscionable conduct claims

55 In answer to paragraph 55, the Respondent:

(a) repeats its answers to the thirty-one paragraphs of the Statement of Claim referred 

to in paragraph 55;

(b) denies that the Applicants were in a position of special disadvantage vis-a-vis the 

Respondent;

(c) does not know and therefore does not admit subparagraph (1);

(d) does not know and therefore does not admit subparagraph (2);

(e) denies that Mr Kelk had misrepresented the Applicants’ Risks or provided negligent 

advice to the Applicants;

(f) otherwise does not know and therefore does not admit the other allegations in 

subparagraph (3).

56 In answer to paragraph 56, the Respondent:

(a) repeats its answers to paragraphs 36 to 47 of the Statement of Claim;

(b) denies that the Applicants were in a position of special disadvantage vis-a-vis the

Respondent;

(c) if (which is denied) the Applicants were in a position of special disadvantage vis-a- 
vis the Respondent — denies that the Respondent knew of that special 

disadvantage.

57 In answer to paragraph 57, the Respondent:
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(a) repeats its answers to paragraphs 90 and 91 of the Statement of Claim;

(b) admits that it did the things pleaded in subparagraphs (1) and (2) and benefitted 
from them, but says that doing so was nothing more than the normal conduct of a 

banking business;

(c) admits that it did not have a policy, specific to clients of Storm, as pleaded in 

subparagraph (3) in place but says that such a policy was not reasonable, nor 

appropriate in the circumstances as they existed at the time;

(d) admits that it did not advise the Applicants of the matters set out in subparagraphs 

(4)(a)(i)—(iii) but says that:

(i) the Kelk Advice (as defined at paragraph 21 (5) of the Statement of Claim) 

is denied;

(ii) it did not have the concerns set out in those paragraphs;

(iii) it did not have a reason to have such concerns;

(iv) as such, the policy alleged in subparagraph (3) was not an appropriate one 

in the circumstances;

(e) admits that it did not advise the Applicants of the matters set out in subparagraphs 

(4)(a)(iv)-(v) but says that there was no reason to give such advice when:

(i) the Applicants were not seeking financial advice from the Respondent;

(ii) the Respondent (through Mr Kelk or others) did not offer such advice to 

them;

(f) denies that the Respondent knew of, or exploited any special disadvantage of the 

Applicants (which is denied);

(g) admits that, in making the Applicants’ Westpac Loans, the Respondent engaged in 

conduct in trade or commerce in connection with the supply of a financial service;

(h) denies that, in making the Applicants’ Westpac Loans (or engaging in any other 

conduct), the Respondent engaged in conduct:

(i) in connection with the supply or possible supply of financial services of a 

kind ordinarily acquired for personal, domestic or household use;

(ii) that was unconscionable, whether at general law or within the meaning of 
section 12CB or section 12CA or section 12CC of the Australian Securities 

and Investments Commission Act 2001 (Cth) (“ASIC Act”) or otherwise;

(i) otherwise denies the allegations in paragraph 57 of the Statement of Claim
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58 The Respondent denies paragraph 58 and says further that, if the Respondent had declined 

the Loan Application, then the Applicants would have borrowed $1,210,000 (or thereabouts) 

from the CBA (which was the lender recommended by Storm in the Applicants’ SOA) or 

another lender, against the security of the Applicants’ properties, and would have applied 

that $1,210,000 in substantially the same way that the Applicants applied the $1,210,000 

borrowed from the Respondent, with the result that the Applicants would have ended up in 

substantially the same position.

59 The Respondent denies paragraph 59 and says further that the Applicants’ act, on or around 

29 January 2008, of drawing further funds under the Applicants’ Margin Loan and using 

those drawings to make further investments in the Special Funds, was an intervening act 

and the Respondent did not cause (and is not liable for) any loss suffered by the Applicants 

as a result of that act.

E. Group Members’ unconscionable conduct claim

60 In answer to paragraph 60, the Respondent:

(a) repeats its answers to paragraphs 6-12 of the Statement of Claim;

(b) does not know and therefore does not admit the allegation in subparagraph (1);

(c) does not know and therefore does not admit the allegation in subparagraph (2);

(d) denies that either or both of the matters in subparagraphs (1) and (2), if they were 
the case, placed a Group Member at a special disadvantage vis-a-vis the 

Respondent;

(e) otherwise does not know and therefore does not admit the allegations in the 

paragraph.

61 In answer to paragraph 61, the Respondent:

(a) repeats its answers to paragraphs 36 to 47 of the Statement of Claim;

(b) otherwise denies the allegations in the paragraph.

62 In answer to paragraph 62, the Respondent:

(a) repeats its answers to paragraphs 90 and 91 of the Statement of Claim;

(b) does not admit that the matters pleaded in subparagraphs (1)-(5) are correct;

(c) otherwise denies paragraph 62.

63 The Respondent denies paragraph 63.

64 The Respondent denies paragraph 64
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F. Linked credit provider claims

65 In answer to paragraph 65, the Respondent:

(a) does not know and therefore does not admit the allegations insofar as they relate to 

Group Members;

(b) admits that, in or around August or September 2007, the Applicants entered into an 

initial agreement with Storm where Storm, for a fee, agreed to provide the Applicants 
with "financial services” within the meaning of section 12BAB of the ASIC Act, which 

included financial advice and financial planning services;

(c) says that, in or around January 2008, the Applicants amended their agreement with 

Storm so that Storm, for an increased fee, agreed to provide the Applicants with 

further services including further financial advice and financial planning services and 

the implementation of the recommendations contained in the Applicants’ SOAA;

(d) otherwise denies the allegations insofar as they relate to the Applicants.

66 In answer to paragraph 66, the Respondent:

(a) denies subparagraph (1);

(b) says further that, by reason of the matters set out in paragraphs 137-142 and 154- 

158 below, the Applicants and some or all Group Members are estopped from 

asserting that the services they acquired from Storm were services of a kind 

ordinarily acquired for personal, domestic or household use or consumption;

(c) admits that the services provided by Storm to the Applicants pursuant to the 

agreement pleaded in paragraphs 65(b)-65(c) of this Defence included the 
provision of “personal advice” within the meaning of section 766B(3) of the 

Corporations Act 2001 (Cth) (“Corporations Act”), insofar as those services 

included the provision of the Applicants’ SOA and the provision of the Applicants’ 

SOAA;

(d) otherwise does not know and therefore does not admit subparagraph (2) insofar as 

it relates to the Applicants;

(e) does not know and therefore does not admit the allegations in subparagraph (2) 

insofar as they relate to Group Members;

(f) denies subparagraph (3) insofar as it relates to the Applicants;

(g) does not know and therefore does not admit the allegations in subparagraph (3) 

insofar as they relate to Group Members;

(h) denies subparagraph (4) insofar as it relates to the Applicants;
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(i) does not know and therefore does not admit the allegations in subparagraph (4) 

insofar as they relate to Group Members.

67 In answer to paragraph 67, the Respondent:

(a) admits that it was an implied term of the agreement pleaded in paragraphs 65(b)- 

65(c) of this Defence that the services provided by Storm would be provided with 

due care and skill;

(b) admits that that term was implied under the general law;

(c) denies that that term was implied by section 12ED of the ASIC Act and repeats the 

denial of paragraph 66(4) of the Statement of Claim above;

(d) otherwise denies the allegations in the paragraph insofar as they relate to the 

Applicants;

(e) does not know and therefore does not admit the allegations in the paragraph insofar 

as they relate to Group Members.

68 In answer to paragraph 68, the Respondent:

(a) denies the paragraph insofar as it relates to the Applicants and says that:

(i) the matters set out in Applicants’ SOA are post contractual and therefore 

cannot be the basis for the existence of a term in the contract for the 

provision of the Applicants’ SOA;

(ii) it repeats the denial of paragraph 66(4) of the Statement of Claim above;

(b) does not know and therefore does not admit the allegations in the paragraph insofar 

as they relate to Group Members.

69 In answer to paragraph 69, the Respondent:

(a) denies the paragraph insofar as it relates to the Applicants;

(b) says that the value of the financial products to which the financial services provided 

by Storm to the Applicants exceeded $500,000 (being the amount then specified in 

regulations made for the purpose of section 761G(7)(a) of the Corporations Act);

(c) does not know and therefore does not admit the allegations in the paragraph insofar 

as they relate to Group Members.

70 The Respondent denies paragraph 70.

71 The Respondent does not know and therefore does not admit the allegations in

paragraph 71.

72 The Respondent does not know and therefore does not admit the allegations in

paragraph 72.
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73 The Respondent does not know and therefore does not admit the allegations in

paragraph 73.

74 The Respondent does not know and therefore does not admit the allegations in
paragraph 74.

75 The Respondent does not know and therefore does not admit the allegations in

paragraph 75.

76 In answer to paragraph 76:

(a) the Respondent admits that, in the Applicants’ SOA, Storm made the following 

representations to the Applicants:

(i) that Storm’s recommendations in the Applicants’ SOA had been made to 

address the Applicants’ needs;

(ii) the representation pleaded in subparagraph (3);

(iii) the representation pleaded in subparagraph (4);

(iv) the representation pleaded in subparagraph (5);

(b) the Respondent otherwise denies that Storm made the representations pleaded in 

paragraph 76 in the Applicants’ SOA or the Applicants’ SOAA.

77 The Respondent:

(a) denies that any of the representations admitted above carried the implication 

alleged in paragraph 77 of the Statement of Claim;

(b) otherwise denies the allegations and repeats its denial of paragraph 76 of the 

Statement of Claim above;

(c) to the extent that the matters set out in the particulars are relied upon, does not 
know and therefore does not admit the allegations in paragraph 77.

78 In answer to paragraph 78:

(a) as regards whether Storm made the Applicants’ Risk Representations, the 

Applicants’ Reasonable Grounds Representations (as defined at paragraphs 75 

and 77(3) of the Statement of Claim) and the Applicants’ SOA Representations to 

the Applicants — the Respondent repeats its admissions, denials and non

admissions in paragraphs 75, 76 and 77 of this Defence;

(b) as regards subparagraph (1) — the Respondent admits that, to the extent that Storm 

made the Applicants’ Risk Representations, the Applicants’ Reasonable Grounds 

Representations and the Applicants’ SOA Representations to the Applicants, those
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representations were made in trade or commerce within the meaning of 

section 12BA of the ASIC Act;

(c) as regards subparagraph (2) — to the extent that Storm made the Applicants' Risk 

Representations, the Applicants’ Reasonable Grounds Representations and the 

Applicants SOA Representations to the Applicants, the Respondent:

(i) admits that the representations pleaded in subparagraphs 75(1), 75(2), 
75(3), 76(2), 76(4) and 76(6) of the Statement of Claim were 

representations as to future matters;

(ii) denies that the remainder were representations as to future matters;

(d) the Respondent denies subparagraph (3).

79 The Respondent does not know and therefore does not admit the allegations in paragraph 

79.

80 In answer to paragraph 80:

(a) as regards whether Storm made the Applicants’ Risk Representations, the 
Applicants’ Reasonable Grounds Representations and the Applicants’ SOA 

Representations to the Applicants — the Respondent repeats its admissions, 

denials and non-admissions in paragraphs 75, 76 and 77 of this Defence;

(b) as regards whether Storm did not qualify or correct the Applicants' Risk 

Representations, the Applicants’ Reasonable Grounds Representations and the 

Applicants’ SOA Representations — the Respondent denies the allegation and says 

that qualification or correction was made by, at least:

(i) Applicants’ SOA, page 41, final paragraph:

(ii) Applicants’ SOA, pages 61-63;

(iii) Applicants’ SOA, page 110;

(iv) Applicants’ SOAA, page 7;

(c) as regards subparagraph (1) — the Respondent admits that, to the extent that Storm 

made the Applicants’ Risk Representations, the Applicants’ Reasonable Grounds 

Representations and the Applicants’ SOA Representations to the Applicants (or 

failed to qualify or correct those representations), Storm engaged in conduct in trade 

or commerce;

(d) as regards subparagraph (2) — the Respondent admits that, to the extent that Storm 

made the Applicants' Risk Representations, the Applicants’ Reasonable Grounds 

Representations and the Applicants’ SOA Representations to the Applicants (or 
failed to qualify or correct those representations), Storm engaged in conduct in
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relation to financial services (within the meaning of section 12DA(1) of the ASIC 

Act);

(e) does not know and therefore does not admit the allegations in subparagraph (3);

(f) denies that any pleaded conduct of Storm constituted misrepresentations within the 
meaning of former section 73 of the former Trade Practices Act 1974 (Cth) ("TPA");

(g) otherwise does not know and therefore does not admit the allegations in 

subparagraph (4).

The Respondent does not know and therefore does not admit paragraph 81.

The Respondent does not know and therefore does not admit paragraph 82.

The Respondent does not know and therefore does not admit paragraph 83.

The Respondent does not know and therefore does not admit paragraph 84.

The Respondent does not know and therefore does not admit paragraph 85.

The Respondent does not know and therefore does not admit paragraph 86.

The Respondent does not know and therefore does not admit paragraph 87.

The Respondent does not know and therefore does not admit paragraph 88.

In answer to paragraph 89, the Respondent:

(a) admits that the Respondent provided credit to the Applicants by way of the 

Applicants’ Westpac Loans;

(b) denies that the credit was provided to the Applicants as consumers and repeats its 

response to paragraphs 57, 62, 65 and 66 of the Statement of Claim;

(c) does not admit that the credit was provided to the Group Members as consumers;

(d) denies that the Respondent provided credit to the Applicants pursuant to, or in 

accordance with, services supplied by Storm to the Applicants or recommendations 

made by Storm to the Applicants and says that Storm recommended that the 

Applicants obtain credit from the CBA and not from the Respondent;

(e) denies that the Respondent provided credit to the Applicants for the purpose, or 

partly for the purpose, of payment of Storm’s fees and says that the Applicants’ SOA 

does not recommend or suggest doing so, the Applicants did not need to do so 

(since they had sufficient funds to pay the fees upfront, and Storm offered an option 

to pay the fees over time rather than upfront), and the Respondent does not admit 

that the proceeds of the loans were in fact used to do so;

(f) says further that if, in the alternative to paragraph 65 of this Defence, the Applicants 

entered into a new contract with Storm at around the time of the Applicants’ SOAA
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— then it is not alleged that any part of Storm’s fees under that contract were paid 

from proceeds of the Applicants' Westpac Loans;

(g) admits that, at all material times, the Respondent was a corporation providing and 

proposing to provide, in the course of its business, credit to consumers in relation 

to, amongst other things, their acquisition of goods and services;

(h) admits that, at all material times, the Respondent was a "credit provider” within the 

meaning of that term as defined in former section 73(14) of the TPA;

(i) denies that the Respondent provided credit "in respect of" or “in relation to” the 

supply or acquisition of services provided by Storm to the Applicants or Group 

Members;

(j) says further that if, which is denied, the Respondent provided credit “in respect of 

or “in relation to” the supply or acquisition of services provided by Storm to the 

Applicants or Group Members, then those services provided by Storm were financial 

services and, by virtue of former section 51AF of the TPA, section 73 does not apply 

to the provision of those services by Storm to the Applicants or Group Members and 

does not apply to the provision by the Respondent of credit in respect of or in relation 

to the supply or acquisition of those services;

(k) otherwise denies the allegations in paragraph 89 insofar as they relate to the 

Applicants;

(l) otherwise does not know and therefore does not admit the allegations in paragraph 

89 insofar as they relate to Group Members.

90 In answer to paragraph 90, the Respondent:

(a) admits that, during the Relevant Period, the Respondent offered a product known 

as the Financial Planning Industry Package (“Financial Planning Industry 

Package”);

(b) says that, under the Financial Planning Industry Package, the Respondent 

provided credit to approved businesses in the financial planning industry;

(c) says that the purposes for which the Respondent provided, or would consider 

providing, credit under the Financial Planning Industry Package included funding 
the acquisition of other financial planning portfolios, funding succession in an 

existing financial planning business, funding refurbishment or refit expenses of a 

financial planning business and providing working capital to financial planning 

businesses;
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(d) denies that a purpose of the Financial Planning Industry Package was for the 

Respondent to assist financial planning businesses to prepare business plans or 

make investment decisions for their own financial planning businesses;

(e) says that Bstar Pty Ltd was a company that did not form part of the Westpac group 

but which, amongst other things, assisted the Respondent in the assessment of 

applications under the Financial Planning Industry Package;

(f) does not admit that, in the period 2004 to 2007, the Respondent accredited Storm 

as an Accredited Dealer Group for the purpose of the Financial Planning Industry 

Package;

(g) denies that the Storm was an Accredited Dealer Group for the purpose of the 

Financial Planning Industry Package in 2008;

(h) says that, in 2005, the Respondent lent funds of $550,000 to a wholly owned 

subsidiary of Storm (Storm Financial (Seven) Pty Ltd) for the purpose of funding 

that subsidiary’s acquisition of the client portfolio of a retiring Storm adviser (Ms 

Nancy Seymour);

(i) does not admit that the loan was made under the Financial Planning Industry 

Package;

(j) denies that the Financial Planning Industry Package was a contract, arrangement 

or understanding relating to the business carried on by Storm;

(k) otherwise denies the allegations in the paragraph.

91 In answer to paragraph 91, the Respondent:

(a) as to subparagraph (1):

(i) says that, from 1999 and regularly during the Relevant Period;

(A) Storm sought indicative quotes from a number of banks, including 

the Respondent, as to the terms on which those banks might lend 

to a client of Storm against residential property, including as to 

interest rates and the amount those banks might lend;

(B) Storm considered the competing indicative quotes that Storm 

received on behalf of its client and gave advice to its client as to 

which bank the client should seek to borrow from;

(C) from time to time, as a result of that process, Storm clients decided 

to seek to borrow from the Respondent (against the security of 

residential property) and made loan applications to the 

Respondent;
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(ii) denies that, in acting in the manner described in subparagraph (i) above, 

Storm was “referring” clients to the Respondent for the purposes of former 

section 73 of the TPA;

(iii) nevertheless will refer to those clients as “Storm-referred clients" for the 

purpose of this Defence;

(iv) does not know and therefore does not admit the matters pleaded at 

paragraph 6 of the Statement of Claim, and therefore does not admit that 

any Storm-referred client was referred by Storm as pleaded at paragraph 6 

of the Statement of Claim;

(v) otherwise denies subparagraph (1) of paragraph 91 of the Statement of 

Claim;

(b) denies the allegations in subparagraph (2) and repeats its answers to

subparagraphs (4)(a)-(ee) below;

(c) denies the allegations in subparagraph (3) and repeats its answer to subparagraphs

(4)(a)-(ee) below;

(d) as to subparagraph (4)(a):

(i) admits that, in or around 1999, Mr Bowden was employed by the

Respondent within its private banking division and was the point of contact 

within the Respondent for various high net worth customers of the 

Respondent, including Mr and Mrs Cassimatis;

(ii) denies that, as at 1999, Mr Bowden was experienced within the

Respondent’s private banking division and says that Mr Bowden 

commenced his role in the private banking division in or around October 

1998;

(iii) otherwise denies the allegations in subparagraph (4)(a);

(e) as to subparagraph (4)(b):

(i) admits that, in or about 1999, Mr Bowden met with Mr and Mrs Cassimatis

and at that meeting Mr and Mrs Cassimatis asked that the Respondent

improve the terms it offered to Storm clients and complained that the 
Respondent did not count projected income from Storm investments for the 

purpose of assessing loan serviceability;

(ii) otherwise does not know and therefore does not admit the allegations in 

subparagraph (4)(b);

(f) as to subparagraph (4)(c):
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(i) denies that Mr Cassimatis invited Mr Bowden to attend Storm’s Townsville 

offices to receive the Standard Bank Presentation, as it is pleaded in 

subparagraph (4)(c)(i);

(ii) denies that Mr Bowden received the Standard Bank Presentation pleaded 

in subparagraph (4)(c)(i), whether at Storm’s Townsville offices or 

elsewhere;

(iii) denies that Mr Bowden was told the matters pleaded in subparagraph 

(4)(c)(i);

(iv) admits that Mr Cassimatis invited Mr Bowden to attend Storm education 

seminars but denies that Mr Bowden accepted those invitations;

(v) denies that Mr Bowden attended the Education Seminars pleaded in 

paragraph (4)(c)(ii), whether at Storm’s Townsville officers or elsewhere;

(vi) denies that Mr Bowden was told the matters pleaded in subparagraph 

(4)(c)(ii);

(vii) otherwise denies the allegations in subparagraph (4)(c);

(g) as to subparagraph (4)(d):

(i) admits that in or about 1999, Mr Muller was the Westpac Area Manager 

responsible for Westpac's retail banking in the Central and North 

Queensland region;

(ii) says further that Mr Muller ceased to hold this position in or about March 

2004;

(iii) denies that Mr Muller was, or advised Storm that he was to be, Storm’s 

Westpac Representative with the functions, duties and responsibilities 

pleaded in subparagraph (4)(d);

(iv) admits that Mr Muller liaised with Storm in his role as the Westpac Area 

Manager but says that the period in which Mr Muller liaised with Storm was 

limited to a maximum period of 6 months, beginning on the date that Mr 

Muller commenced that role;

(v) admits that Mr Muller received requests for loan quotations from Storm;

(vi) does not know and therefore does not admit that Mr Muller received from 

Storm financial profiles with forecast cash flow and income;

(vii) otherwise denies the allegations in subparagraph (4)(d);

(h) as to subparagraph (4)(e):



(i) denies that Mr Bowden negotiated (or continued to negotiate) with Storm 

about Storm-referred loans;

(ii) admits that, in or around 1999, Mr Bowden received and responded to 
some loan applications for Storm-referred clients who were customers of 

the Respondent’s private banking division and admits that Mr Bowden 

liaised with Storm about those loan applications;

(iii) otherwise denies the allegations in subparagraph (4)(e);

denies the allegations in subparagraph (4)(f);

as to subparagraph (4)(g):

(i) admits that, between around 1999 and October 2008, the Respondent, from 

time to time, provided offers of credit to clients of Storm after receiving 

requests for loan quotations submitted by Storm on behalf of those clients;

(ii) admits that many of those offers of credit provided by the Respondent to 

clients of Storm were communicated by the Respondent to Storm, but says 

that this occurred only in circumstances where Storm’s client had requested 

and authorised the Respondent to deal with Storm on his or her behalf;

(iii) admits that, where the Respondent communicated to Storm an offer of 

credit for one of Storm’s clients, the Respondent did so in the knowledge 

that Storm could and would make the documents recording the offer of 

credit available to Storm’s client;

(iv) otherwise denies the allegations in subparagraph (4)(g);

denies the allegations in subparagraph (4)(h);

denies the allegations in subparagraph (4)(i);

as to subparagraph (4)(j):

(i) denies that, in or about 2002, Mr Muller was replaced by Mr MacDonald as 

Storm’s Westpac Representative;

(ii) says that, between around 1998 and September 2004, Mr MacDonald was 

a designated point of contact within the Respondent to receive requests for 
loan quotations and loan applications submitted by Storm for Storm clients;

(iii) says that, between around 1998 and September 2004, Mr MacDonald was 

responsible for responding to the requests for loan quotations referred to in 

the previous paragraph and was responsible for liaising with Storm in 

relation to the loan applications referred to in the previous paragraph, 

including informing Storm of the outcomes of those loan applications;
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(iv) denies that Mr MacDonald negotiated with Storm in relation to Storm 

referrals;

(v) otherwise denies the allegations in subparagraph (4)(j);

(n) denies the allegations in subparagraph (4)(k);

(o) as to subparagraph (4)(l):

(i) denies that Mr Bowden or Mr MacDonald negotiated or continued to 

negotiate the Concessions with Storm;

(ii) admits that, between 2002 and 2004 (and also outside that period), the 

Respondent from time to time offered Storm clients discounted loan rates 

and fees waivers but denies that the Respondent did so pursuant to an 

agreement, arrangement or understanding with Storm and says that the 

discounted loan rates and fees waivers offered to Storm clients were of a 

type and quantum offered by the Respondent to comparable customers 

who were not Storm clients;

(iii) otherwise does not know and therefore does not admit the allegations in 

subparagraph (4)(l);

(p) as to subparagraph (4)(m):

(i) admits that Ms Jude commenced as Regional Manager, Specialist Sales 

for North and Far North Queensland in or around 2004;

(ii) denies that Ms Jude was at any time appointed as Storm’s Westpac 

Representative;

(iii) admits that Ms Barrie was, between around 2004 and 2008, a Home 

Finance Manager based in Townsville and says that Ms Barrie reported to 

Ms Jude during this period;

(iv) admits that Ms Barrie was, from around October 2005 until the end of the 

Relevant Period, Westpac’s designated primary point of contact for Storm 

and, in that position, her functions, duties and responsibilities included 

receiving and responding to requests for loan quotations and loan 

applications sent by Storm on behalf of its clients;

(v) denies that the appointments referred to in subparagraphs (i), (iii) and (iv) 

were made in response to complaints by Storm;

(vi) otherwise denies the allegations in subparagraph (4)(m);

(q) as to subparagraph (4)(n):
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Cassimatis’ Private Bank relationship manager and continued in that role 

until at least October 2008;

(ii) denies that Mr Deacon was Storm’s Westpac Representative;

(iii) says that, in the period from around 2005 until at least October 2008, Mr 

Deacon was Mr and Mrs Cassimatis’ primary point of contact at Westpac in 

relation to their personal banking;

(iv) denies that Mr Deacon negotiated (or continued to negotiate) with Storm 

representatives over Storm-referred loans and the Concessions;

(v) denies that Mr Deacon received documentation in respect of Storm-referred 
loans where the client was a customer of Westpac’s Private Bank division;

(vi) otherwise denies the allegations in subparagraph (4)(n);

denies the allegations in subparagraph (4)(o);

denies the allegations in subparagraph (4)(p);

as to subparagraph (4)(q):

(i) admits that on 20 October 2005, Mr MacDonald emailed Claire Clive of 

Storm and admits that Mr MacDonald said in the email that he was “now 

looking after Business Banking Customers throughout Queensland” and 

“...I thought I would touch base with you as it has been a while and see if I 

could assist you with clients that wish to apply for finance in a Business 

name (Pty Ltd) or who wish to use commercial of rural property as security 

for the loan....”;

(ii) denies that Mr MacDonald was, in 2005 or at any time after 2005, Storm’s 

Westpac Representative;

(iii) admits that, from around September 2004 until the end of the Relevant 

Period, Mr MacDonald, as a business banking manager, was authorised to 
receive loan applications from business banking customers, including 

business banking customers who were Storm clients;

(iv) otherwise denies the allegations in subparagraph (4)(q);

does not know and therefore does not admit the allegation in subparagraph (4)(r);

denies the allegations in subparagraph (4)(s);

denies the allegations in subparagraph (4)(t);
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(x) denies the allegations in subparagraph (4)(u) and says that Ms Kennedy was the

Respondent’s primary point of contact for Storm between around March 2005 and

October 2005;

(y) as to subparagraph (4)(v):

(i) admits that, in or around October 2005, Ms Kennedy was replaced by Ms 

Barrie as the Respondent’s primary point of contact for Storm;

(ii) does not know and therefore does not admit that Ms Kennedy was replaced 

by Ms Barrie following complaints by Storm to Ms Jude;

(iii) otherwise denies the allegations in subparagraph (4)(v);

(z) admits the allegations in subparagraph (4)(w);

(aa) as to subparagraph (4)(x):

(i) admits that, on 16 March 2005, Ms Jude sent an email to Mr McCulloch, 

referring to their conversation earlier that day;

(ii) denies that Ms Jude’s email conveyed what is pleaded at subparagraph 

(4)(x);

(iii) says that Ms Jude’s email conveyed that the Respondent would provide to 

Storm information on existing customer’s loans subject to the customer 

signing an authority, a copy of which was attached to Ms Jude's email, and 
that the Respondent required all mortgage-related documents to be 

executed in front of an employee of the Respondent, at a location suitable 

to Storm's clients;

(bb) as to subparagraph (4)(y):

(i) admits that on 23 August 2005, Ms Kennedy sent an email to Linda Buskell 
of Storm, which attached certain documents required by Westpac for a loan 

application, being the documents identified in subparagraph (4)(y);

(ii) says that the provision of these documents was in relation to a particular 

customer of Storm, named Lawrence;

(iii) admits that Ms Kennedy sent the documents attached to her email in the 

knowledge that, if Storm advised its client to seek finance from the 
Respondent, then Storm would make those forms available to that client;

(iv) otherwise denies the allegations in subparagraph (4)(y);

(cc) as to subparagraph (4)(z):
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(i) admits that, from a date that is currently unknown to the Respondent but 
which the Respondent admits was no later than October 2005, when Storm 

advised clients to seek finance from the Respondent, Storm made available 
to some or all of those clients the Respondent’s home loan application form 

and consent to provide information form;

(ii) admits that Ms Barrie was aware of the matter in the immediately preceding 

subparagraph;

(iii) does not know and therefore does not admit that Ms Jude and Ms Kennedy 

were aware of this matter;

(iv) does not know and therefore does not admit that:

(A) Storm made available to Storm’s clients the guarantor application 

form or checklist of acceptable documentation;

(B) Storm’s clients signed the home loan application forms, guarantor 

application forms or consent to provide information forms or 

checklist of acceptable documentation at Storm’s offices;

(C) Ms Jude, Ms Kennedy or Ms Barrie had knowledge of either of the 

matters in (A) and (B) above;

(dd) as to subparagraph (4)(aa):

(i) admits that, in or around October 2005, Ms Barrie provided to Storm an 

updated home loan application form, which was afterwards provided by 

Storm to some or all of its clients that Storm recommended seek finance 

from the Respondent;

(ii) does not know and therefore does not admit that many of those clients 

signed that form at Storm’s premises;

(iii) otherwise denies the allegations in subparagraph (4)(aa);

(ee) as to subparagraph (4)(bb):

(i) admits that, from a date that is currently unknown to the Respondent but 

which the Respondent admits was no later than October 2005, the 

Respondent made available at the Respondent’s offices for collection by 
Storm on behalf of the customer if authorised to do so by the customer, 

execution copies of loan contracts for Storm clients whose loan applications 

had been approved by the Respondent (but does not know and therefore 

does not admit that the Respondent did so following requests from Storm 

to Mr Deacon, Ms Jude, Mr MacDonald or Ms Barrie);
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(ii) admits that Storm then provided the execution copies of those loan 

contracts to its clients, but does not know and therefore does not admit that 

many of those clients signed the loan contracts at Storm’s offices (and does 
not know and therefore does not admit that Mr Deacon, Ms Jude, Mr 

MacDonald or Ms Barrie knew where those clients signed the loan 

contracts);

(iii) otherwise does not know and therefore does not admit the allegations in 

subparagraph (4)(bb);

(ff) as to subparagraph (4)(cc):

(i) admits that, during the Relevant Period, provided a Storm client requested 

and authorised the Respondent to communicate with Storm on the client’s 

behalf, and provided the Respondent had first satisfied itself of that 

authority and of the client's identity by communicating directly with the 

client, the Respondent would normally communicate with Storm and not the 

client in respect of Storm-referred loans and the necessary loan 

documentation;

(ii) otherwise denies the allegations in subparagraph (cc);

(gg) as to subparagraph 4(dd):

(i) repeats its response to subparagraph 91(1) of the Statement of Claim;

(ii) admits that, for a period of around 6 months in or around 1999, Storm on 

behalf of its clients submitted requests for loan quotations to Mr Muller and 

Mr Muller read and responded to the requests for loan quotations that were 

submitted to him;

(iii) admits that, from around 1998 until around September 2004, Storm on 

behalf of its clients regularly submitted requests for loan quotations to Mr 

MacDonald and Mr Macdonald read and responded to the requests for loan 

quotations that were submitted to him;

(iv) admits that, from around October 2005 until October 2008, Storm on behalf 

of its clients regularly submitted requests for loan quotations and loan 

applications to Ms Barrie;

(v) admits that Ms Barrie read and responded to the requests for loan 

quotations and loan applications that were submitted to her and liaised with 

customers (or with Storm on behalf of the customer if authorised to do so 

by the customer) in relation to those loan applications, including up to the 

point of settlement and loan dispersal;
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(vi) admits that many of the requests for loan quotations submitted to Mr Muller, 
Mr MacDonald and Ms Barrie included financial profiles with statements of 

the client’s income (but does not know and therefore does not admit that 
the requests for loan quotations included forecast cash flows);

(vii) denies that Ms Barrie approved any of the loan applications submitted to 

her;

(viii) denies the allegations in the paragraph insofar as they concern Mr Deacon; 

(ix) otherwise denies the allegations in subparagraph (dd);

(hh) denies the allegations in subparagraph (4)(ee).

92 The Respondent denies paragraph 92.

93 The Respondent denies paragraph 93.

94 In answer to paragraph 94, the Respondent:

(a) denies the paragraph;

(b) denies that the Applicants were consumers for the purpose of former section 73 of 

the TPA;

(c) denies that the Respondent was a “linked credit provider" in relation to Storm;

(d) denies that the purpose of the Applicants’ Westpac Loans was to provide credit in 

respect of the supply of services by Storm to the Applicants;

(e) says that if (which is denied) the Respondent provided credit in respect of the supply 

of services by Storm to the Applicants, then those services were financial services 

and, by virtue of former section 51AF of the TPA, former section 73 does not apply 

to the provision of those services by Storm to the Applicants and does not apply to 

the provision by the Respondent of credit in respect of the supply of those services;

(f) says that if (which is denied) former section 73 of the TPA applies to the Applicants’ 

Westpac Loans:

(i) none of the breaches of contract pleaded in paragraphs 65-74 of the 

Statement of Claim was a breach of a contract between the Applicants and 

the Respondent for the provision of credit;

(ii) none of the misrepresentations pleaded in paragraphs 75-88 of the 

Statement of Claim was a misrepresentation in relation to a contract 

between the Applicants and the Respondent for the provision of credit;
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(iii) consequently, the Respondent is not jointly and severally liable to the 

Applicants under former section 73(1) for loss or damage suffered by the 

Applicants as a result of those breaches of contract or misrepresentations;

(g) says that if (which is denied) former section 73 of the TPA applies to the Applicants’ 

Westpac Loans — the credit provided by the Respondent to the Applicants was the 

result of an approach made to the Respondent by the Applicants that was not 

induced by Storm and, pursuant to former section 73(3)(a), the Respondent is not 

liable to the Applicants under former section 73(1);

(h) says that, if (which is denied) former section 73 of the TPA applies to either of the 

Applicants’ Westpac Loans, then:

(i) that loan was a tied loan contract, as that phrase is defined in former 

section 73(14);

(ii) the contract pursuant to which Storm provided services to the Applicants 

was a “contract of sale” as that phrase is used in former section 73(3)(c);

(iii) the tied loan contract in subparagraph (i) applied to the contract of sale in 

subparagraph (ii);

(iv) the Applicants’ claim in paragraphs 65-95 of the Statement of Claim relates 

to the contract of sale in subparagraph (ii);

(v) at a point in time before the Respondent became a “linked credit provider” 

of Storm, the Respondent was satisfied, after due inquiry, that Storm’s 

reputation in respect of its financial standing and business conduct was 

good;

(vi) after becoming a “linked credit provider” of Storm, but before the tied loan 

contract in subparagraph (i) was entered into, the Respondent had not had 

cause to suspect that:

(A) the Applicants might, if the contract was entered into, be entitled to 

recover an amount of loss or damage suffered as a result of 

misrepresentation, breach of contract or failure of consideration in 

relation to the contract or as a result of a breach of a condition or 

warranty referred to in section 73(1); and

(B) Storm might be unable to meet its liabilities as and when they fell 

due;

(vii) as a result of the matters in subparagraphs (i)—(vi) above, by virtue of former 

section 73(3)(c), the Respondent is not liable to the Applicants under former 

section 73(1);
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(i) says that if (which is denied) the Respondent is liable to the Applicants under former 
section 73(1) — the liability of the Respondent is limited by former section 73(7) to 

the amount of Storm’s fees financed under the Applicants’ Westpac Loans plus 

interest and costs.

95 In answer to paragraph 95, the Respondent:

(a) denies the paragraph;

(b) does not admit that Group Members were consumers for the purpose of former 

section 73 of the TPA;

(c) denies that the Respondent was a “linked credit provider” in relation to Storm;

(d) does not admit that the purpose of the loans made by the Respondent to Group 

Members was to provide credit in respect of the supply of services by Storm to 

Group Members;

(e) says that if (which is not admitted) the Respondent provided credit in respect of the 

supply of services by Storm to Group Members, then those services were financial 

services and, by virtue of former section 51AF of the TPA, former section 73 does 

not apply to the provision of those services by Storm to Group Members and does 

not apply to the provision by the Respondent of credit in respect of the supply of 

those services;

(f) says that if (which is denied) former section 73 of the TPA applies to any Group 

Home Loan:

(i) none of the breaches of contract pleaded in paragraphs 65-74 of the 

Statement of Claim was a breach of a contract between the relevant Group 

Member and the Respondent for the provision of credit;

(ii) none of the misrepresentations pleaded in paragraphs 75-88 of the 

Statement of Claim was a misrepresentation in relation to a contract 

between the relevant Group Member and the Respondent for the provision 

of credit;

(iii) consequently, the Respondent is not jointly and severally liable to the 
relevant Group Member under former section 73(1) for loss or damage 

suffered by that Group Member as a result of those breaches of contract or 

misrepresentations;

(g) says that if (which is not admitted) former section 73 of the TPA applies to any Group 

Home Loan — the credit provided by the Group Member may have been the result 
of an approach made to the Respondent by the Group Member that was not induced
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by Storm and, if so, pursuant to former section 73(3)(a), the Respondent is not liable 

to that Group Member under former section 73(1);

(h) says that, if (which is denied) former section 73 of the TPA applies to a Group Home 

Loan, then:

(i) that loan was a tied loan contract, as that phrase is defined in former 

section 73(14);

(ii) any contract pursuant to which Storm provided services to that Group 

Member was a “contract of sale” as that phrase is used in former 

section 73(3)(c);

(iii) the tied loan contract in subparagraph (i) applied to the contract of sale in 

subparagraph (ii);

(iv) the Group Member’s claim in paragraphs 65-95 of the Statement of Claim 

relates to the contract of sale in subparagraph (ii);

(v) at a point in time before the Respondent became a “linked credit provider” 

of Storm, the Respondent was satisfied, after due inquiry, that Storm’s 

reputation in respect of its financial standing and business conduct was 

good;

(vi) after becoming a “linked credit provider” of Storm, but before the tied loan 

contract in subparagraph (i) was entered into, the Respondent had not had 

cause to suspect that:

(A) the Group Member might, if the contract was entered into, be 

entitled to recover an amount of loss or damage suffered as a result 

of misrepresentation, breach of contract or failure of consideration 

in relation to the contract or as a result of a breach of a condition 

or warranty referred to in section 73(1); and

(B) Storm might be unable to meet its liabilities as and when they fell 

due;

(vii) as a result of the matters in subparagraphs (i)—(vi) above, by virtue of former 

section 73(3)(c), the Respondent is not liable to Group Member under 

former section 73(1);

(i) says that if (which is denied) the Respondent is liable to a Group Member under 

former section 73(1) — the liability of the Respondent is limited by section 73(7) to 

the amount of Storm’s fees financed under the relevant Group Home Loan plus 

interest and costs.
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G. Negligence

96 In answer to paragraph 96, the Respondent:

(a) admits that, at the time the Respondent made the $450,000 Loan and the $760,000 
Loan to the Applicants, the Second Applicant had been banking with the 

Respondent for over 10 years and had had for at least 5 years an established 

relationship with Mr Kelk, who had the functions, duties and responsibilities pleaded 

at paragraph 38(b) of this Defence;

(b) denies that, at the time the Respondent made the $450,000 Loan and the $760,000 

Loan to the Applicants, the First Applicant (Mr Lee) had been banking with the 

Respondent for over 10 years or had had for at least 5 years an established 

relationship with Mr Kelk;

(c) does not know and therefore does not admit that the Applicants had, over the 5 

years prior to the Applicants’ Westpac Loans, relied on advice given by Mr Kelk;

(d) otherwise denies the allegations contained in the paragraph.

97 The Respondent denies paragraph 97.

98 The Respondent denies paragraph 98.

99 In answer to paragraph 99, the Respondent:

(a) denies that the Respondent provided the Kelk Advice;

(b) denies that the Respondent knew, or ought to have known, the matter pleaded in 

subparagraph (1) of paragraph 99 of the Statement of Claim;

(c) admits that the Respondent knew the matters pleaded in subparagraph 22(d) of this 

Defence but otherwise denies that the Respondent knew, or ought to have known, 

the matters pleaded in subparagraphs (2) and (3) of paragraph 99 of the Statement 

of Claim;

(d) admits that Westpac held information about the Applicants and their financial 

position but does not know what information is referred to in subparagraph (4) of 
paragraph 99 of the Statement of Claim and therefore does not admit that the 

Respondent knew any particular fact concerning the Applicants in response to 

subparagraph (4);

(e) denies that the Respondent knew, or ought to have known, of the matter pleaded in 

subparagraph (5) of paragraph 99 of the Statement of Claim.

100 In answer to paragraph 100, the Respondent:

(a) denies that the Respondent gave, or was asked to give, advice about the Applicants’ 
proposed investments with Storm,
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(b) denies that the matter in subparagraph (1) was reasonably foreseeable on the part 

of the Respondent;

(c) denies that the matter in subparagraph (2) was reasonably foreseeable on the part 

of the Respondent.

101 The Respondent denies paragraph 101

102 The Respondent denies paragraph 102.

103 The Respondent denies paragraph 103.

104 The Respondent denies paragraph 104.

105 The Respondent denies paragraph 105 and says further that:

(a) the Applicants’ act, on or around 29 January 2008, of drawing further funds under 

the Applicants’ Margin Loan and using those drawings to make further investments 

in the Special Funds, was an intervening act and the Respondent did not cause (and 

is not liable for) loss or an increase in loss suffered by the Applicants as a result of 

that act;

(b) alternatively, any loss or increase in loss suffered by the Applicants as a result of 

drawing further funds under the Applicants’ Margin Loan and using those drawings 

to make further investments in the Special Funds on or around 29 January 2008 

was loss of a type not reasonably foreseeable by the Respondent and, 

consequently, is too remote to be recovered by the Applicants from the Respondent.

106 If (which is denied) the Applicants suffered loss or damage as a result of the Respondent’s 

negligence, the Applicants first suffered that loss or damage (or loss or damage of that type) 

prior to 10 July 2008.

Particulars

The Applicants suffered loss at the times they entered into the Applicants' Westpac 

Loans and encumbered the Kedron Property and the Kelvin Grove Property with 

their liabilities under the Applicants' Westpac Loans.

The Applicants suffered loss at the time they invested in the Special Funds, as the 

true value of the units in the Special Funds acquired by the Applicants was less than 

the amount paid by the Applicants for those units.

The Applicants suffered loss at the times they paid Storm’s fees.

107 The “fall in the market” referred to in (a) of the Particulars to paragraph 49 of the Statement 

of Claim began no later than June 2008. Consequently, the cause of action pleaded in 

paragraphs 96-105 of the Statement of Claim arose no later than 10 July 2008.
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108 The Applicants first commenced proceedings in respect of the cause of action pleaded in 

paragraphs 96-105 of the Statement of Claim on 10 July 2014.

Particulars

The parties' agreement in this regard is recorded in the Court's orders of 15 August 

2014.

109 Consequently, the Applicants’ claim pleaded at paragraphs 96-105 of the Statement of 
Claim is barred by section 10 of the Limitation of Actions Act 1974 (“QLD Limitation Act”).

FURTHER DEFENCES — APPLICANTS’ CLAIMS

H. Proportionate liability — Applicants’ apportionable claims

110 It was a term of the $450,000 Loan that it was governed by the laws of New South Wales.

111 It was a term of the $760,000 Loan that it was governed by the laws of Queensland.

112 Each of the Applicants’ claims pleaded in paragraphs 11-49 of the Statement of Claim

("Applicants’ Contractual Claims Against Westpac”):

(a) is a claim for economic loss;

(b) is a claim in an action for damages arising from a failure to take reasonable care;

(c) is a claim in an action for damages arising from a breach of a duty of care;

(d) is a claim in respect of a liability that arose after 26 July 2004;

(e) is an apportionable claim within the meaning of section 28 of the Civil Liability Act 

2003 (Qld) ( “QCLA”);

(f) is an apportionable claim within the meaning of section 34 of the Civil Liability Act 

2002 (NSW) (“NSWCLA”).

113 Each of the Applicants’ claims against Storm pleaded at paragraphs 65-95 of the Statement 
of Claim (“Applicants’ and Group Members’ Linked Credit Provider Claims Against 
Westpac”), for which the Applicants seek to hold the Respondent jointly and severally liable:

(a) is a claim for economic loss;

(b) is a claim in respect of a liability that arose after 26 July 2004;

(c) is either:

(i) a claim in an action for damages arising from a failure to take reasonable 

care; or

(ii) a claim in an action for damages arising from a breach of a duty of care; or

(iii) a claim for damages made under section 12GF of the ASIC Act; or
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(iv) a claim for damages made under section 10411 of the Corporations Act;

(d) is an apportionable claim within the meaning of:

(i) section 28 of the QCLA; or

(ii) section 34 of the NSWCLA; or

(iii) section 12GP of the ASIC Act; or

(iv) section 1041L of the Corporations Act.

114 The Applicants’ claim pleaded at paragraphs 96-105 of the Statement of Claim 

("Applicants’ Negligence Claims”) (which, together with the Applicants' claims pleaded in 

paragraphs 11-49 and 65-95 of the Statement of Claim, is referred to as the “Applicants’ 
Apportionable Claims”):

(a) is a claim for economic loss;

(b) is a claim in an action for damages arising from a failure to take reasonable care;

(c) is a claim in an action for damages arising from a breach of a duty of care;

(d) is a claim in respect of a liability that arose after 26 July 2004;

(e) is an apportionable claim within the meaning of section 28 of the QCLA;

(f) is an apportionable claim within the meaning of section 34 of the NSWCLA.

I. Proportionate liability — Applicants’ causes of action against Storm

115 If (which is denied) the Respondent is liable to the Applicants in respect of any of the 
Applicants’ Apportionable Claims pleaded in paragraphs 11-49 or 96-105 of the Statement 

of Claim, then the Respondent pleads the further facts set out in the following paragraphs.

116 The acts and omissions of Storm pleaded in paragraphs 6-10 and 65-82 of the Statement 

of Claim (if made out by the Applicants) caused the Applicants the loss pleaded in 

paragraphs 72 and 82 of the Statement of Claim.

117 The loss pleaded in paragraphs 72 and 82 of the Statement of Claim is the same loss 

claimed by the Applicants in respect of the Applicants’ Apportionable Claims.

118 By reason of the matters pleaded above:

(a) Storm is a person whose acts or omissions caused the loss that is the subject of 

each of the Applicants’ Apportionable Claims;

(b) the Respondent is a concurrent wrongdoer;

(c) the liability of the Respondent in relation to each of the Applicants’ Apportionable 

Claims is limited pursuant to:

(i) section 31 (1) of the QCLA; or
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(ii) section 35(1) of the NSWCLA; or

(iii) section 12GR of the ASIC Act; or

(iv) section 1041N of the Corporations Act, 

as applicable.

J. Proportionate liability — Applicants’ causes of action against Macquarie Bank

119 If the Applicants make out the allegations for the Applicants’ Apportionable Claims then the 
Respondent says that MBL had engaged in unconscionable conduct in its dealings with the 

Applicants, and is therefore a concurrent wrongdoer for the Applicants’ Apportionable 

Claims, and for this purpose and upon this premise only, the Respondent relies on the 

paragraphs below.

120 At all material times, MBL:

(a) was a company registered under the Corporations Act;

(b) was a trading bank;

(c) provided various banking and financial services, including margin lending, to its 

customers, including clients of Storm;

(d) operated a business division known as "Macquarie Margin Lending" and, later, as 

"Macquarie Investment Lending", which provided facilities for borrowers to borrow 

money from MBL pursuant to margin loans ("MBL Margin Loans").

121 If the Applicants make out paragraphs 16, 17 and 30-32 of the Statement of Claim then the 

Respondent relies upon those matters for the purpose of this proportionate liability pleading.

122 Further, the Respondent relies, as if set out in this pleading seriatim, upon paragraphs 7, 

53-55 and 64A-64I of the Third Further Amended Statement of Claim filed on 12 November 

2012 in Federal Court proceeding QUD590/2010 commenced by Tracey Richards against 
MBL and Storm ("MBL Representative Action”), and pleads the further facts set out in the 

following paragraphs.

123 By no later than 17 February 2005, MBL and Storm agreed that they would perform or adhere 

to the following terms in respect of money borrowed by clients of Storm from MBL (the 

"Special Terms"):

(a) a global loan-to-security-ratio ("LVR”) of 80% to be allocated by MBL to the clients 

who invested in the Special Funds, instead of MBL's standard LVR for managed 

funds of 45% to 75%;

(b) Storm was to use the Special Funds to develop diversified investments that were 

expected to track the returns obtained through investments in the overall ASX 300 
accumulation index ("Reference Index") with the money invested by the clients in
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the Special Funds to be apportioned amongst the Special Funds in an attempt to 

produce an overall return that outperformed and exhibited lower earnings volatility 

when compared with the Reference Index;

(c) in the event that the LVR of 80% was exceeded by a "buffer" of up to 10%, MBL 
would issue a margin call 10 days within which to satisfy it, after which satisfaction 

would be required the following day;

(d) for investments in the Special Funds (other than the MLC-Vanguard Australian 

Share Index Fund), where regular market conditions would normally result in a 

reduction of managed fund LVRs, MBL was to maintain the higher LVR on Storm 

funds subject to certain conditions, including that should any significant adverse 

events arise, MBL was to collaborate with Storm to ensure that the impacts on 

clients were effectively managed to minimise and avoid margin calls;

(e) the IT and operational systems of Storm and MBL would be integrated;

(f) MBL was to provide a dedicated team of experienced staff to implement and 

manage the relationship with Storm, which was to include a team of senior officers 

to develop the strategic relationship between MBL and Storm;

(g) MBL was not to undertake any financial assessment for clients of Storm which 

applied for margin loans of less than $1,000,000;

(h) MBL was to require a short form statement of financial position and supporting 

documentation in respect of applications from Storm clients for margin loans 

between $1,000,000 and $3,000,000;

(i) MBL would only require a full credit review in respect of applications from Storm 
clients for margin loans in excess of $3,000,000;

(j) MBL was to give discounts from its standard rates on the interest rate applicable to 

margin loans offered to clients of Storm of between 0.8% pa and 1.55% pa on loans 

up to $1,000,000, and discounts from its standard rates of 1.55% pa or higher on 

loans in excess of $1,000,000.

Particulars

The agreement in relation to the Special Terms was express and in writing and 
contained in a document entitled "Storm Financial — Macquarie Margin Lending — 

Working in Alliance, December 2004" (the "Alliance Charter") and in a further letter 

from MBL to Storm dated 17 February 2005.

124 At the time of entering into the Applicants' Margin Loan, MBL knew:

(a) that the Applicants were exposed to a significantly increased risk of loss of their 

investments in the foreseeable event of a margin call being made on the Applicants'
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Margin Loan as a result of MBL's agreement with Storm as set out in the Alliance

Charter, as follows:

(i) the Applicants were able to borrow increased amounts under the 
Applicants' Margin Loan due to the increased LVRs allowed pursuant to the 

Special Terms compared to the amounts the Applicants could have 

borrowed if the Alliance Charter had not been adopted;

(ii) the increased LVRs allowed under the Alliance Charter had the 

consequence that in the event of foreseeable significant downturn in the 

sharemarket, the timing of any forced sale of the investments would be 

delayed, with the result that there would be a greater risk of loss to the 

Applicants;

(iii) the increased fund exposure limit applicable to the Special Funds increased 

the risk that in the event of foreseeable significant downturns in the 

sharemarket, the processing of redemptions would be delayed, with the 

result that there would likely be a greater risk of loss to the Applicants;

(iv) as a result of MBL's agreement to the term pleaded in paragraph 123(d) 

above, MBL was required to maintain the higher LVRs in relation to the 

Special Funds in circumstances in which a prudent and diligent banker 

would have reduced such LVRs due to market conditions, thereby 

preventing MBL from taking steps, in the event of foreseeable significant 

downturns in the sharemarket, to bring forward margin calls, thereby 

delaying the timing of any sale of investments with the result that there 

would likely be a greater risk of loss to the Applicants;

(v) by limiting any direct contact between MBL and the Applicants, MBL had 

put itself in a position where it was unable to ascertain the suitability of the 

Applicants to be lent advances pursuant to the Applicants' Margin Loan or 

to ascertain whether it was appropriate to refrain from making margin calls 

in the event of foreseeable significant downturns in the sharemarket;

(vi) by increasing the time period for satisfying any margin calls, MBL exposed 

the Applicants to delay in the timing of the sale of their investments and, in 

the event of foreseeable significant downturns in the sharemarket, a greater 

risk of loss.

(b) that Storm provided standardised statements of advice to its clients;

(c) that all statements of advice, and statements of additional advice, issued by Storm

to the Applicants were generated centrally at Storm's head office;
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(d) that the joint chief executives of Storm, Emmanuel Cassimatis and Julie Cassimatis, 

controlled or in the alternative had a controlling influence over the form of advice 

generated centrally at Storm's head office;

(e) that Storm financial planners/advisers acted as a conduit for Storm advice and 

collected financial data from the Applicants for Storm, rather than provide 

individually-tailored financial planning advice;

(f) that, by reason of the matters pleaded in (b)-(e), the advice given by Storm to the 

Applicants was unlikely to be suited to their specific circumstances and financial 

goals and was likely to have been provided to the Applicants in contravention of 

Storm's obligations pursuant to Part 7 of the Corporations Act, including section 

945A of the Corporations Act;

(g) that the Applicants were double-geared, or in the alternative MBL was not in a 

position to know, and did not know, the extent to which the Applicants were 
leveraged by reason of having followed the Double Gearing Strategy and/or 

Storm's Step Investment Strategy (as those terms are defined in the Third Further 

Amended Statement of Claim filed in proceeding QUD 590 / 2010).

Particulars

The Respondent repeats the particulars to paragraph 53 of the Third Further 
Amended Statement of Claim filed in proceeding QUD 590 / 2010 (Richards v 

Macquarie Bank Limited & Anor), which proceeding was brought on behalf of 

persons including the Applicants in this proceeding.

125 At the time of entering into the Applicants' Margin Loan, MBL knew that:

(a) many Storm clients were retirees;

(b) Storm clients typically did not have any significant income or funds available to 

service the interest repayments on their margin loans, other than income from their 

Storm investments and capitalisation of interest on their margin loans;

(c) for those borrowers reliant on investment income to service their borrowings, there 

was an increased probability of default in the event of significant market downturns 

and an increased probability of significant losses to such persons;

(d) because Storm clients invested in similar index funds, foreseeable significant 

downturns in the sharemarket would result in margin calls being made on a mass 

scale and potential consequential mass defaults.
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126 At the time of entering into the Applicants' Margin Loan, MBL knew that Storm had failed to 

ensure that its clients were geared conservatively and had cash reserves sufficient to meet 

interest repayments and/or margin calls on margin loan facilities.

127 In circumstances which included those pleaded in paragraphs 123-126 above (individually 

or in combination), MBL determined that it would enter into the Applicants' Margin Loan and 

make advances pursuant to that loan without proper regard to the ability of the Applicants to 

repay by instalments and/or meet margin calls in the event of a variety of foreseeable market 

conditions in the knowledge that the Applicants' units in the Special Funds provided 

adequate security in the event of a default, and thereby engaged in asset-based lending in 

relation to the Applicants.

128 By approving the provision of credit pursuant to the Applicants' Margin Loan in 

circumstances which included those set out in paragraphs 123-126 above (individually or in 

combination), and its resulting determination to engage in asset-based lending in relation to 

the Applicants, MBL increased and/or failed to address the risks of, and risks consequent 
upon, default by the Applicants but was itself protected against those risks by the security 

taken over the Applicants' investment in the Special Funds.

129 MBL:

(a) failed to inform the Applicants that it was acting in accordance with the Alliance 
Charter and/or that it had determined that it would engage in asset-based lending;

(b) failed to inform the Applicants of the consequences or potential consequences of 

the conduct referred to in the previous subparagraph;

(c) failed to warn the Applicants of the increased risks of loss caused by the Alliance 

Charter;

(d) failed to warn the Applicants of the increased risk created by its determination to 

engage in asset-based lending in respect of the Applicants' Margin Loan and the 

advances made pursuant to that agreement;

(e) failed to warn the Applicants that Storm was unlikely to be providing them with 

financial advice that was tailored to their needs in accordance with section 945A of 

the Corporations Act; and/or

(f) failed to monitor and ensure that the Applicants were aware of and could manage 

the risks associated with the Applicants' Margin Loan and the credit advances made 

pursuant to that agreement in the circumstances referred to above.

130 MBL obtained financial benefits from the margin loans entered into with clients of Storm, 

including:

(a) interest and fees payable under the margin loan agreement;



68

(b) the prospect of further referrals from Storm; and

(c) a security interest in Storm's clients' units in the Special Funds.

131 By reason of the matters and/or conduct pleaded in paragraphs 123-130 above, the 

Applicants' Margin Loan was not a loan that ought to have been made by MBL without further 

enquiry as to whether the Applicants were in a position to protect their own interests.

132 Further, by reason of the matters pleaded in paragraphs 123-130 above, the Applicants 
were in a position of special disadvantage in relation to MBL when they entered into the 

Applicants' Margin Loan and/or obtained advances of credit issued pursuant to that 

agreement.

133 In the premises, by entering into the Applicants' Margin Loan and providing credit advances 

to the Applicants, MBL:

(a) contravened section 12CA of the ASIC Act by engaging in conduct, in trade or 

commerce, in relation to financial services, that was unconscionable;

(b) contravened section 12CB of the ASIC Act by engaging in conduct, in trade or 
commerce, in connection with the supply or possible supply of financial services to 

the Applicants, that was unconscionable in all the circumstances.

134 Had MBL not engaged in the unconscionable conduct pleaded in the previous paragraph:

(a) MBL would not have entered into the Applicants' Margin Loan and would not have 

made credit advances to the Applicants;

(b) further, MBL would have warned the Applicants of the risks referred to in 

paragraph 129 above in circumstances in which the Applicants were not warned of 

those risks and would have advised the Applicants to obtain independent advice 
about those risks prior to entering into the Applicants' Margin Loan;

(c) further, the Applicants, on receipt of reasonable and independent advice concerning 

the risks involved in their investment in the Special Funds and the Applicants' Margin 

Loan, would not have continued to invest in the Special Funds and would have 
invested their funds in accordance with financial advice that was appropriate to their 

financial circumstances and needs.

135 By reason of MBL's conduct in contravention of sections 12CA and 12CB pleaded above, 

the Applicants have suffered loss and damage.

Particulars

The Respondent repeats the particulars to paragraphs 49, 72, 82 and 105 of the 

Statement of Claim.

136 By reason of the matters pleaded above:
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(a) MBL is a person whose acts or omissions caused the loss that is the subject of each 

of the Applicants’ Apportionable Claims;

(b) the Respondent is a concurrent wrongdoer;

(c) the liability of the Respondent in relation to each of the Applicants’ Apportionable 

Claims is limited pursuant to:

(i) section 31(1) of the QCLA; or

(ii) section 35(1) of the NSWCLA; or

(iii) section 12GR of the ASIC Act; or

(iv) section 1041N of the Corporations Act, 

as applicable.

K. Estoppel — Applicants estopped from asserting that they were consumers

137 On or about 19 September 2007, the Applicants represented to the Respondent that the 

credit they were seeking from the Respondent:

(a) was to be applied for business or investment purposes;

(b) alternatively, was to be applied wholly or predominantly for business or investment 

purposes (or for both);

(c) was not to be used wholly or predominantly for purposes other than business or 

investment.

Particulars

Personal Finance / Loan Application form signed by each Applicant and dated 19 

September 2009, pages 1 and 6.

The representation in paragraph (c) is to be implied from the terms of the Personal 

Finance / Loan Application form signed by each Applicant and dated 19 September 

2009, pages 1 and 6.

138 On or about 11 October 2007, the Applicants represented to the Respondent that the credit 

they were seeking from the Respondent:

(a) was to be applied for business or investment purposes;

(b) alternatively, was to be applied wholly or predominantly for business or investment 

purposes (or for both);

(c) was not to be used wholly or predominantly for purposes other than business or 

investment.
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Particulars

Personal Finance Application form signed by each Applicant and dated 11 October 

2007, pages 1 and 9.

The representation in paragraph (c) is to be implied from the terms of the Personal 

Finance Application form signed by each Applicant and dated 11 October 2007, 

pages 1 and 9.

Further, it is to be inferred from the terms of the Personal Finance Application form, 

and the $760,000 Loan Agreement that the Applicants had sought a loan from the 

Respondent, and disclosed to the Respondent that it was for the purposes set out 

above, prior to the execution of the Personal Finance Application form and the 

$760,000 Loan Agreement

139 The Respondent:

(a) entered into the $450,000 Loan and advanced funds pursuant to that agreement in 

reliance on the Applicants’ representations pleaded in paragraph 137 above;

(b) entered into the $760,000 Loan and advanced funds pursuant to that agreement in 

reliance on the Applicants’ representations pleaded in paragraph 138 above.

140 In paragraph 66(1) of the Statement of Claim, the Applicants seek to depart from the 

representations pleaded in paragraphs 137 and 138 above by asserting that the credit 

extended by the Respondent was to be applied to acquire (from Storm) services of a kind 

ordinarily acquired for personal, domestic or household use or consumption.

141 If (which is denied) the Respondent was a "linked credit provider” of Storm and if (which is 

denied) the Respondent would otherwise be jointly and severally liable with Storm for some 

or all of the Applicants’ loss, then the Respondent would suffer detriment if the Applicants 

were permitted to depart from the representations pleaded in paragraphs 137 and 138 

above.

142 In the premises, the Applicants are estopped from asserting that the services they acquired 
from Storm were services of a kind ordinarily acquired for personal, domestic or household 

use or consumption.

L. Double recovery

143 In 2010, Tracey Richards commenced the MBL Representative Action.

144 Each of the Applicants was a group member on whose behalf Ms Richards brought the MBL 

Representative Action.
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145 The loss claimed on behalf of the Applicants in the MBL Representative Action was the same 

as (alternatively, included some or all of) the loss claimed by the Applicants in this 

proceeding.

146 On 13 December 2013, this Court approved a settlement of the MBL Representative Action.

147 It was a term of the settlement of the MBL Representative Action that MBL pay $82,500,000 

to settle the claims of Ms Richards and the group members in that proceeding, including the 

claims of the Applicants.

148 Each of the Applicants has received, or is entitled to receive, a portion of the amount paid 

by MBL to settle the MBL Representative Action.

149 In the premises, the amount received (or to be received) by the Applicants from MBL, as 
pleaded in the previous paragraph, has satisfied (or will satisfy) all or part of the loss claimed 

by the Applicants in this proceeding and any damages recoverable by the Applicants in this 

proceeding must be reduced to the extent necessary to prevent double recovery by the 

Applicants.

FURTHER DEFENCES — GROUP MEMBERS’ CLAIMS

150 The Respondent:

(a) says that the particular defences available in respect of a Group Member’s claims 

cannot be determined until after that Group Member has been identified;

(b) says that, in the following paragraphs, it has pleaded the defences that the 

Respondent is presently able to identify as available to some or all of the Group 

Members’ claims.

M. Proportionate liability

151 The Respondent repeats paragraphs 110-114 of this Defence, mutatis mutandis, in relation 

to the Group Members’ claims.

152 If the Respondent is liable to some or all Group Members, then the Respondent may be a 

concurrent wrongdoer in respect of that liability with one or more of the following persons:

(a) Storm — on the basis pleaded in paragraphs 115-118 of this Defence, mutatis 

mutandis, in relation to Group Members’ claims;

(b) MBL — on the basis pleaded in paragraphs 119-136 of this Defence, mutatis 

mutandis, in relation to Group Members’ claims;

(c) CBA — on the basis pleaded in the Eighth Further Amended Statement of Claim 

filed in proceeding NSD811 of 2010 (Sherwood v Commonwealth Bank of Australia, 
the "CBA Representative Action”), insofar as that pleading relates to margin loans
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provided to Group Members by the CBA or its divisions including Colonial Margin 

Lending and Colonial Geared Investments;

(d) financial advisors (other than Storm) of those Group Members — on the basis that 

those financial advisors were negligent in failing to advise Group Members against 

investing in the manner recommended by Storm.

153 In that event, the liability of the Respondent is limited pursuant to:

(a) section 31(1) of the QCLA; or

(b) section 35(1) of the NSWCLA; or

(c) section 12GR of the ASIC Act; or

(d) section 1041N of the Corporations Act; or

(e) such other statute imposing proportionate liability as is applicable.

N. Estoppel

154 At or shortly before the time of applying for credit from the Respondent, some or all of the 

Group Members represented to the Respondent that the credit they were seeking:

(a) was to be applied wholly or predominantly for business purposes;

(b) was not to be used wholly or predominantly for purposes other than business or 

investment.

155 The Respondent entered into loans with some or all of the Group Members in reliance on 

the representation pleaded in paragraph 154 above.

156 In paragraph 66(1) of the Statement of Claim, those Group Members seek to depart from 

the representation pleaded in paragraph 154 above by asserting that the credit extended by 

the Respondent was to be applied to acquire services of a kind ordinarily acquired for 

personal, domestic or household use or consumption.

157 If (which is denied) the Respondent was a “linked credit provider” of Storm and if (which is 

denied) the Respondent would otherwise be jointly and severally liable with Storm for some 

or all of the loss of those Group Members, then the Respondent would suffer detriment if 

those Group Members were permitted to depart from the representation pleaded in 

paragraph 154 above.

158 In the premises, those Group Members are estopped from asserting that the services they 

acquired from Storm were services of a kind ordinarily acquired for personal, domestic or 

household use or consumption.
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O. Limitation of actions

159 In further answer to paragraphs 50-54 of the Statement of Claim, if, which is denied, any 

Group Member has a cause of action for breach of contract against the Respondent, such 
cause of action for breach of contract that is governed by the law of New South Wales and 

accrued before 26 April 2007 is not maintainable by reason of section 14 of the Limitation 

Act 1969 (NSW) ("NSW Limitation Act”).

Particulars

Any cause of action for breach of contract accrued when the relevant Group Member 

entered into a Group Home Loan and encumbered a property with their liability 

under a Group Home Loan.

Alternatively, any cause of action accrued when the loan funds were advanced by 

the Respondent to the relevant Group Member.

The Originating Application and Statement of Claim were filed on 26 April 2007.

Further particulars will be provided after the initial trial, when proper particulars of 

individual Group Members’ claims have been provided.

160 In further answer to paragraphs 50-54 of the Statement of Claim, if, which is denied, any 

Group Member has a cause of action for breach of contract against the Respondent, such 

cause of action for breach of contract that is governed by the law of Queensland and accrued 

before 26 April 2007 is not maintainable by reason of section 10 of QLD Limitation Act.

Particulars

The Respondent repeats the particulars to the previous paragraph.

161 In further answer to paragraphs 50-54 of the Statement of Claim, if, which is denied, any 
Group Member has a cause of action for breach of contract against the Respondent and 

such contract was governed by the laws of a State or Territory other than New South Wales 

or Queensland, such cause of action for breach of contract that accrued before 26 April 2007 

is not maintainable by reason of the applicable limitations statute of that State or Territory.

Particulars

The Respondent repeats the particulars to the previous paragraph.

162 In further answer to paragraphs 60-64 of the Statement of Claim, if, which is denied, any 
Group Member has a cause of action against the Respondent for breach of section 12CA, 

12CB or 12CC of the ASIC Act, such cause of action which accrued before 26 April 2007 is 

not maintainable by reason of section 12GF(2) of the ASIC Act.
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Particulars

Any cause of action accrued when the relevant Group Member entered into a Group 

Home Loan and encumbered a property with their liability under a Group Home 

Loan (and incurred a liability) or, alternatively, when the relevant Group Member 

paid Storm’s fees or, in the further alternative, when the Group Member purchased 

units in one of the Special Funds.

The Originating Application and Statement of Claim were filed on 26 April 2007.

Further particulars will be provided after the initial trial, when proper particulars of 

individual Group Members’ claims have been provided.

163 In further answer to paragraphs 65-95 of the Statement of Claim, if, which is denied, any 
Group Member has a cause of action against Storm for which the Respondent is jointly and 

severally liable by reason of former section 73(1) of the TPA, such cause of action that 

accrued before 26 April 2007 is not maintainable by operation of:

(a) in the case of causes of action for breach of contract, section 14 of the NSW 

Limitation Act or section 10 of the QLD Limitation Act;

(b) in the case of causes of action for breach of section 12DA of the ASIC Act, 

section 12GF(2) of the ASIC Act; and

(c) in the case of causes of action for breach of section 1041H of the Corporations Act, 

section 10411(2) of the Corporations Act.

Particulars

Any cause of action for breach of contract by Storm of an agreement between Storm 

and a Group Member accrued on the date of breach.

Any cause of action for conduct by Storm in contravention of section 12DA or 

section 12GF of the ASIC Act, or section 1041H of the Corporations Act, accrued 

when the relevant Group Member entered into a Group Home Loan and 

encumbered a property with their liability under a Group Home Loan or margin loan 
(and incurred a liability) or, alternatively, when the Group Member paid Storm’s fees 

or, in the further alternative, when the Group Member acquired units in one of the 

Special Funds.

The Originating Application and Statement of Claim were filed on 26 April 2007.

Further particulars will be provided after the initial trial, when proper particulars of 

individual Group Members’ claims have been provided.

P. Double recovery

164 To the extent that Group Members recovered or are entitled to recover compensation:



75

(a) pursuant to the settlement of the MBL Representative Action;

(b) pursuant to the settlement of the CBA Representative Action,

that compensation may have satisfied (or may satisfy) all or part of the loss claimed on behalf 
of Group Members and, if so, any damages recoverable by Group Members must be 

reduced to the extent necessary to prevent double recovery by Group Members.

RELIEF CLAIMED

165 The Respondent denies that the Applicants are entitled to the relief claimed in the Amended 

Originating Application (or any relief as against the Respondent at all).

Date: 4 November 2016

Moira Leonie Saville 
Lawyer for the Respondent 
King & Wood Mallesons

This pleading was prepared by Moira Saville and by Stuart Lawrance of counsel and settled by 

Peter Jopling QC and Gareth Beacham QC.
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Certificate of lawyer

I, Moira Leonie Saville, certify to the Court that, in relation to the defence filed on behalf of the 

Respondent, the factual and legal material available to me at present provides a proper basis for:

(a) each allegation in the pleading; and

(b) each denial in the pleading; and

(c) each non admission in the pleading.

Date: 4 Novem

Lawyer for the

//
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Schedule 1 — Defined Terms

Defined term Paragraph reference

$450,000 Loan 24(b)

$760,000 Loan 24(f)

Alliance Charter Particulars, 123(j)

Applicants’ and Group Members’ Linked Credit Provider Claims Against 
Westpac

113

Applicants’ Apportionable Claims 114

Applicants’ Contractual Claims Against Westpac 112

Applicants’ Margin Loan 49(a)

Applicants’ Negligence Claims 114

Applicants’ Reasonable Grounds Representations 78(a)

Applicants’ Risk Representations 78(a)

Applicants’ Risks 37(e)(vi)

Applicants’ SOA 9(d)

Applicants’ SOAA 9(d)

Applicants’ SOA Representations 37(a)(viii)

Applicants’ Westpac Loans 9(a)(iii)

Applicants’ Westpac Submission 12(a)

ASIC Act 57(h)(ii)

Banking Code 26(a)

Banking Code Term 29(a)

Caloundra Unit 22(d)(v)(C)

CBA 19(e)(iv)

CBA Representative Action 152(c)

Concessions 42(h)(ii)

Confidential Financial Profile 11(c)
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Corporations Act 66(c)

Double Gearing Strategy 124(g)

Education Seminars 39(b)(vi)

Financial Planning Industry Package 90(a)

Financial Profile 39(d)(iii)

Group Home Loans 9(a)(i)

Group Members 2(d)

Home Loan General Conditions 24(c)

Intensive Education Program 11(a)

Kedron Property 22(d)(v)(A)

Kelk Advice 57 (d)(i)

Kelvin Grove Property 22(d)(v)(D)

Loan Application 38(g)

LVR 123(a)

MBL 25(b)

MBL Margin Loans 120(d)

MBL Representative Action 122

NSWCLA 112(f)

NSW Limitation Act 159

Purpose 40(e)(i)

QCLA 112(e)

QLD Limitation Act 109

Reference Index 123(b)

Relevant Decision Maker 42(h)(iii)

Relevant Period 2(a)

Risks 37(e)(vii)
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Special Funds 49(a)

Special Terms 123

Stafford Heights Property 22(d)(v)(B)

Standard Bank Presentation 39(b)(v)

Statement of Claim Page 2

Storm 2(a)

Storm Model 7(b)

Storm No Risk Representation 9(c)

Storm’s Step Investment Strategy 124(g)

TPA 80(f)

Westpac Representative 43(f)


