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Introduction
 Beneficiary designations are frequently used in retirement plans to determine

entitlement to benefits payable upon death of the participant.
 In some cases, beneficiary designations do not accurately reflect the

participant’s probable intent. This can result in disputes regarding who is
entitled to the plan benefits following the death of the participant.

 For example, disputes can commonly arise where:
 Participants fail to change beneficiary designations to reflect life events (marriage or

divorce, disputes between the participant’s spouse, ex-spouse, and other potential
beneficiaries, etc.)

 Lost or stale beneficiary designations because of a change in service providers,
administrators or other reasons

 Elected beneficiary designation is impermissible under the terms of the plan
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Introduction
 In cases where disputes occur, plan fiduciaries are required to spend time, 

as well as financial and other resources, to identify the correct beneficiary 
in order to fulfill their fiduciary duties. 

 Plan fiduciaries could also be placed in the unfortunate position of having 
to pay the same benefit twice — once to the mistaken beneficiary and 
again to the correct beneficiary after identification and clarification. 

 In the case of a double payment, the plan may be forced into legal 
procedures to recover the erroneous payment, which recovery may be 
difficult or in some cases impossible

 A related issue is whether costs incurred when the plan fiduciary is 
required to engage in legal and other dispute resolution proceedings can be 
charged to the participant’s account under the plan.
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Estate Planning
 From the participant’s point of view, beneficiary designations are an 

important part of the participant’s estate plan.
 Assets governed by beneficiary designations (such as life insurance and 

retirement accounts) often make up a large portion of a person’s estate.
 Assets governed by beneficiary designations are liquid and access to them 

is expected quickly after death
 Beneficiary designations must be properly tailored to fit the participant’s 

wishes regarding the disposition of his/her estate.
 May be as simple as naming spouse as primary beneficiary and child as secondary 

beneficiary, or as complex as naming a trust as beneficiary 

 Proper beneficiary designations can also provide income tax deferral for 
the beneficiary(ies), and avoid probate costs, court costs and other 
expenses.
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Example – Income Tax Deferral
 What happens to required minimum distributions following the death of a 

participant prior to their “required beginning date”?
 “Required minimum distribution” (RMD) is the minimum amount you must 

withdraw from your retirement account each year beginning on the RBD.
 “Required beginning date” (RBD) for a qualified plan participant who owns 

no more than a 5 percent interest in the company sponsoring the plan 
(including 403(b) plans), is April 1 of the year following the later of: (1) the 
calendar year in which the participant turns 70½ or (2) the participant’s 
retirement from the company. 

 “Designated Beneficiary” (as used in the tax code) is an individual who is 
designated as a beneficiary under the plan. A person’s estate is not a 
“Designated Beneficiary”. Some trusts can be a “Designated Beneficiary”. 
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Example – Income Tax Deferral
 If a participant dies before his RBD, and the beneficiary is not a Designated 

Beneficiary, the RMDs must be paid out over 5 years. Code Sec. 
401(a)(9)(B)(ii); Treas. Reg. Sec. 1.401(a)(9)-3(A4).

 If a participant dies before his RMD, and has a Designated Beneficiary, the 
default rule is that the RMDs will be paid out over the life expectancy of the 
Designated Beneficiary. Code Sec. 401(a)(9)(B)(iii) & (iv)

 By not having a “Designated Beneficiary”, the participant’s heir(s) lose the 
income tax deferral they would have had if the RMDs had been spread over 
the life expectancy of the beneficiary(ies).

 Instead, all taxes are paid in 5 years, and may also result in more taxes paid if 
higher RMDs bump the beneficiary into next tax bracket.  
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Post-Death RMD Rules
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Post-Death RMD Rules
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Example 1: Adherence to Procedure
 Improper beneficiary designations can (and often do) result in disputes regarding 

who is entitled to the plan benefits following the death of the participant.
 Ruiz v. Publix Super Markets, Inc., 248 F. Supp. 3d 1294 (M.D. Fla. 2017).
 Ms. Rizo was a long-time employee of Publix and participated in the company’s 

employee stock ownership plan (ESOP) and 401(k) plan.
 Both plans’ summary plan descriptions (SPD) provided specific instructions as to 

how a participant designates a beneficiary:
 “It is important to remember to change your beneficiary designation when the situation calls for it. 

. . . If you wish to change your beneficiary(ies), please obtain a Beneficiary Designation Card 
from your work location’s Publix Communication Center and complete, sign and submit it to the 
Retirement Department, Publix Corporate Office, Lakeland, Florida. Your change of beneficiary 
designation is not valid under the Plan until the Retirement Department receives and processes the 
properly completed Beneficiary Designation Card.”

 The SPD also provided these instructions:
 “Remember that a Beneficiary Designation Card is a legal document. It should not contain mark 

outs, erasures or correction fluid. It should be typed or printed in ink, and you must sign and date 
the card. Your beneficiary designation is not valid under the Plan until the Retirement Department 
receives and process the properly completed Beneficiary Designation Card.”

SEPTEMBER 21 ,  2018 9



Example 1 continued
 In October 2008, Ms. Rizo properly named her niece and nephew as her 

beneficiaries for both the ESOP and the 401(k) Plan. 
 In 2011, Ms. Rizo no longer worked for Publix and was diagnosed with 

cancer. She called the employer and asked about updating her beneficiary 
designations. 

 The company’s representative told her that she could write a letter including 
her name, SSN, the names of her new beneficiaries, and their SSNs or she 
could submit new completed Beneficiary Designation Cards.

 Ms. Rizo submitted a letter including all of the required information and 
naming her good friend, Arlene, as her sole beneficiary. She also submitted 
new Beneficiary Designation Cards. Instead of dating and signing the cards, 
she simply wrote “As stated in letter.” 

 Ms. Rizo died the day after the letter and cards were mailed to Publix.
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Example 1 continued
 Both Plans paid death benefits to Ms. Rizo’s niece and nephew, in accordance 

with the original 2008 designations. 
 When Arlene filed a claim for the benefits, the Plans denied the claim because 

properly completed Beneficiary Designation Cards had not been filed naming her 
as the sole beneficiary. 

 Arlene sued the Plan, claiming that the letter identifying her as the beneficiary 
was sufficient to entitle her to the death benefits.

 The court rejected Arlene’s claim, and concluded that the niece and nephew were 
the correct beneficiaries.

 Relying on a 2009 Supreme Court case, the court concluded that it does not 
matter if a participant “substantially complies” with beneficiary designation 
procedures and that a beneficiary designation will not be changed unless the 
plan’s specific requirements are precisely followed. 

 Ms. Rizo did not strictly follow the plan’s beneficiary designation procedures, 
and therefore her attempt to make Arlene her beneficiary was ineffective.  
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Example 2: Broad Plan Document  
 Other courts may rule differently, and, in fact, other courts have examined whether the 

participant “substantially complied” with the terms of a plan to change a beneficiary 
designation. 

 Becker v. Carmen Stephanie Mays-Williams, 168 F. Supp. 3d 1325, 1326 (W.D. Wash. 
2016), aff'd sub nom. Becker v. Mays-Williams, 712 F. App'x 682 (9th Cir. 2018).

 Mr. Williams was a long-term Xerox employee who participated in two company 
retirement plans. Both plans contained language requiring participants to designate 
beneficiaries, but neither required a written, signed document for unmarried participants. 
In addition, the SPDs stated that participants could visit the benefits web site "or call the 
Xerox Benefits Center…to complete or change [his] beneficiary designation at any time.”

 In 2002, Mr. Williams designated his then-wife as his beneficiary. Following his divorce in 
2006, Mr. Williams called at least three times to change his beneficiary from his ex-wife to 
his son from a prior marriage as his new beneficiary. After each call, Mr. Williams was sent 
beneficiary designation forms.

 The forms were returned to Xerox but were not complete. Each time, Xerox notified Mr. 
Williams that the forms were invalid because they were not signed and/or dated. 

 Following Mr. Williams’ death in 2011, his ex-wife and son both submitted claims.
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Example 2 continued
 The district court granted summary judgment in favor of the ex-wife. The son 

appealed.
 On appeal, the 9th Circuit reversed the summary judgment and remanded the 

case to the district court for trial, noting that a reasonable trier of fact could 
determine that Mr. Williams had intended to designate his son as his 
beneficiary and that his phone calls constituted “substantial compliance” with 
the plans' governing documents.

 After trial, court determined that Mr. Williams did not substantially comply 
with the terms of the plan, even though three calls were made to Xerox to 
change the beneficiary designation, because the identity of the caller was not 
proven, Mr. Williams repeatedly failed to return properly a completed 
beneficiary designation form, Mr. Williams and his ex-wife had an “ongoing 
positive relationship” while him and his son did not, and Mr. Williams would 
not have preferred one child over his eight other children in selecting 
beneficiary.
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Best Practices: Plan Document
 Definition of beneficiary 
 Clear requirements for designating a beneficiary 

 Process for review and acceptance, if any 
 Procedure for change of beneficiary 

 Default beneficiary procedure 
 Automatic revocation on divorce 
 Strong Firestone language providing Plan Administrator with authority to 

interpret the terms of the Plan 
 Statement that Plan’s records are conclusive 
 Reserve discretion to reject certain designations
 Include beneficiary designation procedures and other information in the SPD
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Best Practices: Election Form
 Straightforward with clear instructions 
 Ample space for primary and contingent beneficiaries 

 Name, address, SSN, birthdate, relationship, and allocation %
 Statement that participant may attach an additional page if necessary 

 Participant should be required to sign and date 
 Consider including the following: 

 Designation revokes all prior designations
 Divorce automatically revokes designation to ex-spouse 
 Process for dividing benefit among beneficiaries if no allocation is included 
 Right to revoke/change prior to death (or retirement in Defined Benefit plan)
 Plan document governs in event of discrepancy between plan and election form 
 Primary beneficiaries paid first and if none survive, to contingent beneficiaries
 Default beneficiary language 
 Participant agreement to inform plan administrator of information changes 

 Application to multiple plans  
 Review forms regularly 
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Best Practices: Obtaining Designations

 Include in Plan welcome packets 
 Discuss during plan orientation, if any 
 Obtain from every participant!  
 If rules change, obtain new forms
 Periodically request new forms 

 At a minimum, encourage participants to review and, where 
appropriate, update beneficiary designations

 Regularly audit records to ensure 100% of participants have a 
designation on file 
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Best Practices: Acceptance & 
Recordkeeping

 Review election form on receipt for completeness, understanding, 
compliance with Plan terms, and legibility
 CONSISTENCY is key 

 Maintain forms for at least 6 years following participant’s death
 Coordinate with QDRO records 
 Update file when beneficiaries change 
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Best Practices: Education
 Educate participants (and staff) on: 

 Completing and updating election forms
 Plan provisions
 Default rules 
 Procedure for initial election and changing beneficiary 
 Importance of reviewing and updating designations 
 Administrative policies and procedures 
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Best Practices: Resolving Disputes

 Use of the plan’s claim procedures to resolve payment disputes
 If Plan’s claim procedure is limited to beneficiaries or participants, 

include statement that plan is treating claimant as a beneficiary, 
but is not relinquishing its right to challenge his or her status

 Freeze participant’s account while dispute is pending, if permitted 
by Plan 

 Interpleader action when there is a serious payment dispute
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Best Practices: Trouble Cases
 Smell test 
 Capacity of participant 

 Dementia 
 Make reasonable determinations based on all facts and circumstances known 

to you 
 Consider asking payee to sign an acknowledgment that he or she is the 

appropriate recipient and that he or she agrees to repay the plan in the event 
of improper distribution 

 Powers of Attorney (POA)
 Check for specific authorization to change beneficiary designations and 

reference to TN POA statute. 
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Best Practices: Final Notes
 Do NOT give tax advice – encourage participants to engage their own tax 

advisor 
 Documentation is your friend 
 When in doubt, call the lawyer 
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