
january 2013 | training day edition | www.nara.org.uk

narator

narator is published by nara
registered office: Eversheds,
115 colmore row, birmingham b3 3al

thanks to sponsors:
GMS Group
JLT Specialty Ltd

training day edition

in this issue
capital tax breaks
David Gibson 
how to get the best price 
at auction 
Simon Riggall
second mortgagee 
appointments
John Hughes 
review of 2012
Julian Healey 
VAT and LPA receivers
Philip Edwards
legal forum
TLT Solicitors

narator281112.indd   1 11/01/2013   16:30



The cash benefits of tax relief 
are not to be underestimated. 
David Gibson, tax expert with 
construction consultancy 
Gleeds, talked through 
the complexities of capital 
allowances and pending 
changes to the rules.

It’s worth getting to grips with the 
intricacies of capital allowances 
(CAs) – the only relief available on 
property capital expenditure, said 
Gleeds consultant David. They 
can provide a serious negotiating 
tool in a sale and will help you 
get better value for your clients. 
He warned neither lawyers nor 
accountants could be relied upon 
to identify CAs.
“Capital allowances used to be 
an add-on, but in this market of 
tighter values, more buyers are 
asking about them.”
Capital allowances – deductions 
against corporation or income 
tax – apply to a wide range 
of property-related situations: 
developments, refurbishments, 
acquisitions and disposals. 
They are relevant to office, retail, 
industrial properties, stadia, 
restaurants, data centres and 
even dry docks. 
And while applicable in the 
main to the non-residential 
sector, settings such as care 
homes, student digs, hospitals, 
prisons and hotels should not 
be overlooked as the communal 
areas are eligible.

David Gibson, 
Gleeds

The Allowances
David said it was important to 
understand the different types 
of capital allowances available, 
because they vary in value from 
8% to 150%:
1. Integral Features – including 

lifts, air conditioning, electrical 
lightings, escalators – 8% tax-
deductable per annum

2. Thermal insulation  
improvements to thermal 
capabilities – 8% deductible per 
annum

3. General Plant & Machinery. 
Not just services-related, 
can include carpark barriers, 
swimming pools and even 
shopping centre statues. 18% 
deduction per annum.

The above three are applied on 
the basis of a reducing balance 
each year:
4. Enhanced Capital Allowance 

(ECA) for Carbon Trust 
standard features such as 
rainwater harvesting or energy-
efficient lighting. Especially 
attractive because they warrant 
100% tax relief in year one. 
“There is a significant cashflow 
benefit to potential investors 
and property owners in trying 
to identify items for ECA,” said 
David.

5. Business Premises 
Renovation Allowance 
This incentive to convert or 
renovate 12-month vacant 
or part vacant properties in 
named disadvantaged areas 
for commercial use has been 
extended to 2017 and dates 
back to 2007. 100% relief.

6..Enterprise Zones – effective 
2012 to 2017, these allowances 
attract 100% relief but to plant 
and machinery only within 11 
designated UK zones.  

7. Land Remediation Relief – for 
remediating sites derelict since 
April 1998, including removal of 
building foundations, plus other 
remediation expenditure such 
as asbestos and Japanese 

Knotweed removal. Relief of 
150% or a 16% tax credit.  
“A very valuable tax relief still not 
maximised by a lot of entities 
undertaking this work across 
the country,” said David.

David went on to list what 
percentages of expenditure would 
typically qualify for CAs in different 
situations: office acquisitions 20%, 
office development 40%, office 
refurbishment 75%, retail fit-outs 
90% – stressing how valuable they 
can be.
He drew attention to “overage” 
acquisitions – made post-2008, 
when Integral CA can be applied 
to all relevant expenditure. This 
could be expected to represent at 
least 5% of expenditure and would 
be there for the first to buy the site 
after 2008.

Dealing with Capital 
Allowances
As only one company can claim 
on any single asset, it was 
important to establish claim 
history before a sale, though 
this would not always be easy 
for receivers. There is no time 
restriction on making claims 
on old properties or properties 
acquired years ago. However 
there will be a legal requirement in 
the future, where the vendor is a 
tax payer, that Capital Allowances 
are dealt with during the sales 
process, before completion. 
Before selling, it was advisable 
to consider who would benefit 
most – vendor or buyer – from 
unclaimed allowances.
“If a buyer is a high net-worth 
investor on a tax rate of 45% to 
50% and the vendor an overseas 
investor at 20%, there’s greater 
benefit if the buyer gets the 
allowances. We recently managed 
to negotiate an extra £250,000 
for the vendor due to the CA 
available,” said David.
It was vital, he said, that lawyers 
paid close attention to the S198 
Election in the contract. Election 
essentially protected the vendor 

from later claims by the buyer, 
while still allowing the vendor to 
claim later. This was often set 
at £1 but should not be done 
so automatically – it may be 
appropriate to set it at the current 
written-down value to prevent the 
relief being lost altogether.
He flagged up potentially 
unclaimed allowances from non-
tax paying organisations, such 
as councils and the BBC as a 
potentially rich source for future 
owners.  
And capital contributions – where, 
for example, a shopping centre 
landlord has paid a tenant for a 
shop fit-out – were also claimable 
by the landlord. These allowances 
can be worth more to the buyer 
than the allowances available to 
them from buying the assets. 

2014 spells major change 
Although there had been more 
legislative changes to CAs in the 
last four years than in the last 25, 
David called attention to one just 
around the corner that he said 
would affect everyone including 
lawyers, institutional funds, 
auction houses, pension funds, 
small and large companies, 
agents – and receivers.
The rule change states that, 
effective April 2014, CAs must 
be calculated prior to sale or all 
allowances would be permanently 
lost. Vendors must pool these 
allowances and S198 Elections 
must be made on all transactions. 
There will be an increased need 
for due diligence. David warned: 
“At the moment, there isn’t a 
financial loss if you don’t deal with 
CAs at the sale. After 2014, there 
will be considerable financial loss 
to the buyer, with no recourse to 
claim the CAs retrospectively.”

capital tax breaks
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In a difficult market, Lambert 
Smith Hampton’s Simon 
Riggall explained how auctions 
can fetch a good price for a 
property.

THE MARKET
Simon is a man of long 
experience of the auction room.  
He thinks the long-awaited sell-off 
of insolvency properties in the 
wake of the financial crisis cannot 
be far off – and that auction 
houses could help maximise 
sale price. Because of massive 
overhanging debt, lenders would 
start to crystallise losses before 
too long. De Montfort University 
had reported that loans worth 
£220bn, of which £50bn was 
already in default, were due for 
maturity shortly.
“The banks have got to start 
coming to a close on this,” said 
Simon. “We have so far seen a 
concentration on the low-hanging 
fruit but this is running out and 

we’re seeing more property 
coming in, as they turn their 
attention to smaller borrowers.” 
In addition, the retail sector was 
already bringing properties to the 
market. According to PWC, there 
had been 950 outlet closures in 
the first half of this year, compared 
with 174 in 2011.
This, along with the glut of 
properties being sold off by local 
authorities, was likely to push 
values down further – so it was 
more important than ever to work 
hard at selling. 

BUYERS
Simon said there was a healthy 
group of wealthy, “amateur 
investors” and people with 
successful businesses dissatisfied 
with low inflation returns.  
Although it was difficult to gauge 
their number, these buyers were 
prepared to buy speculatively - 
perhaps even without inspecting, 
just a drive-by – and they had the 

cash in their pockets. 
He said they were looking for 
quirky, one-off properties from 
anywhere in the UK. Recent, 
rather extreme examples were a 
former cliff-top hospital and an 
Elizabethan grammar school.
“They’re not your regular property 
investors but if you can wave 
something attractive at them, 
they’ll give it a go – they’re 
looking for something fresh to the 
market.”

SELLERS
Getting the price right was crucial 
to the sale. In the case of auction, 
a guide price should be set within 
10% of the intended reserve. The 
reserve price should be based on 
market research, set at just below 
the highest best bid. If the guide 
price was set too high, potential 
buyers would simply flick to the 
next catalogue page, never to 
return.
This year, however, Simon said 
he had experienced a “complete 
transformation” in the attitude 
of vendors towards prices, who 
had come down much closer to 
buyer expectations, resulting in 
an  average 83% success over the 
last three auctions.
Typical cash buyers were willing 
to pay up to £2m at the moment, 
likely to creep up to £3m.
It was also vital to capitalise on 
the enthusiasm of current buyers 
through national and international 

in marketing and PR. Simon 
explained that he made extensive 
use of interest from the press, 
including online, in nationwide 
comparisons or one-off stories. 
“The BBC are hungry for stories 
and these are often picked up by 
the newspapers – what you can 
get in Northumbria for the same 
price as your flat in Battersea, for 
example.”

BENEFITS OF AUCTION
Many properties coming to 
auction had already failed to sell 
elsewhere – through over-pricing 
or a lack of wider marketing. 
During this time, owners had 
either footed further upkeep bills 
or seen the value of the properties 
spiral down.
“Auctions shouldn’t be a last 
resort or just for properties difficult 
to sell,” said Simon. “Valuable oil 
paintings are sold at auction, so 
why not put up good properties?”
He summarised the advantages 
of using an auction house above 
private treaty negotiation or 
informal tender as providing: 
• A large marketing pool
• Opportunities for test marketing
• A way to push an existing sale
• Competition for a special buyer
• Forensic chain of events
• Solution for difficult-to-value  
   properties 
• Fast and finite deal – a sale  
   under the hammer is binding

SIMON’S AUCTION JARGON BUSTER
Guide Price – set just below the expected price
Reserve Price – auctioneer cannot sell below this
Hammer Price – sale price, binding
Bids off the wall/puffing – a legal bidding by auctioneer/vendor to  
    spark interest
Mock auction – illegal street scam flogging low quality goods as  
    high end
Dutch auction – starts high and works down until first bid
Damping – making malicious statements in front of bidders:   
    culprit can be sued

Simon Riggall,
Lambert Smith Hampton

how to get the best 
price at auction
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second 
mortgagee 
appointments 
why bother?

Prompted by members’ 
queries and a growing number 
of realisations under this 
structure, consultant at law 
firm Shakespeares, John 
Hughes, advised on how  
best to navigate this often 
tricky route.
Second mortgagees have the 
same statutory and express 
powers as first mortgagees – 
but it was advisable to engage 
with prior mortgagees wherever 
possible, said John. 
He clarified the following 
individual issues but advised 
the most important thing was to 
agree a strategy with the prior 
mortgagees (PM) and second 
mortgagees (SM) at the outset, 
which included taking payment
from the top of the sale before  

proceeds were distributed 
elsewhere.
Deeds of Priority – should be 
checked for the legal requirement 
to consult with PM but would 
normally consent. However, the 
provision was generally ineffective 
because if a SM argued security 
could be prejudiced, the need to 
consult could be passed over. 
PM Restrictions – while these 
should be registered already 
with the Land Registry, it would 
not affect the validity of an SM 
appointment if they were not.
Possession Orders – in a grey 
area of the rules, it was strictly 
speaking possible for an SM to 
obtain a possession order and 
then for the PM to step in and sell 
with vacant possession.
Formal Demand – as with a PM 
appointment, this needed to be 
made of the borrower and a Deed 
of Appointment secured, along 
with the fulfilment of Companies 
House filing requirements.
John added that receivers should 
also give notice to mortgagees, 
third parties and tenants, though 
care should be taken with the 
latter. If it was known that the 
PM, who has legal priority, was 
collecting rent, a notice should 
not have been issued.

Rent income – a realisation 
of mortgaged property and 
therefore subject to priority 
arrangements. 
Sale/Insurance proceeds – 
similarly, the indebtedness of the 
PM must be repaid first.
Payment for sale or rent 
collection – it was possible 
for the SM to do the hard work 
and for the PM to collect the 
dues. Ideally payment should be 
made from sale proceeds before 
finance is distributed.
“This is why negotiation is very 
important,” said John.  
“The receiver needs to discuss at 
an early stage how costs are to 
be paid.”
Additional funding – the need 
for more funding to complete 
a development is common. To 
avoid increasing the SM’s debt 
for the sole benefit of the PM, it 
was vital to agree a strategy with 
the PM first.
Joint Appointment – a possible 
solution might be for the receiver 
to be appointed by PM and SM 
but he may then be in conflict 
with two masters. If a strategy 
could not be agreed upon, it 
could be wise to choose one 
mortgagee or walk away.

Appointment Termination 
– if the SM had been repaid 
through means other than the 
property sale and the receiver’s 
appointment terminated, the PM 
should be notified.  
Once receivership was finished, 
the same procedures as with a 
PM should be followed.
Redemption Statement – a 
certificate was needed in order 
to determine how much was 
owed to the PM. However, PMs 
sometimes said they would only 
pass this information on with the 
permission of the borrower. 
John suggested the receiver 
told the borrower the aim was to 
“redeem the prior mortgage” to 
bring about their agreement.
The Data Protection Act should 
not be a barrier – receivers were 
entitled to know this in order to 
fulfil their duties.
It was also reasonable for 
receivers to query details such 
as early repayment penalties 
in these statements – this was 
safeguarding the interests of the 
borrower.
VAT – where VAT-inclusive rent 
was collected by the SM, the VAT 
should be sent to HMRC.

Practical Issues

John Hughes,
Shakespeares
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2012 was a busy and 
interesting year for nara. 
Our annual conference and 
training days were very well 
attended, with first class 
speakers supporting us 
and with delegate numbers 
having to be restricted at 
some events due to high 
levels of demand; we have 
also made progress with 
HMRC in addressing the 
anomalies in relation to 
VAT; and considerable effort 
has been put into making 
our representations to the 
independent Joint Regulation 
Council who are currently 
reviewing their own structure 
and operation.
Throughout the year our 
membership has continued to 
grow as demand for our services 
remains high, and nara remains 

the accepted badge of quality 
for those services. Against 
that background Council have 
resolved the adoption of a more 
efficient structure of internal 
governance, with the devolution 
of some functions to specific 
groups and to whom clear remits 
are given.
Your Council have therefore 
kindly extended my term of 
office as Chair for a further year 
in order to enable consistency 
during this busy period. I am 
therefore extremely grateful for 
the support of our ever efficient 
secretariat and administrators 
Carolyn and Teresa, together 
with the encouragement and 
wisdom of my Vice Chair, Daniel 
Hardy.
The revised Joint Regulation 
Council meets in January this 
year for the first time and nara 

have been active in making 
representations to the key 
stakeholders involved in order 
to provide a framework and 
understanding that should 
facilitate the delivery of a publicly 
credible, fit for purpose, and 
efficient regime. Compliance and 
regulation are an essential part 
of the day to day delivery, nara 
believes that the recognition 
and active involvement of all 
key stakeholders is essential in 
establishing such a system.
Whilst 2012 has seen high levels 
of work for our membership 
we have not seen any material 
increase in the disposal of 
large, mixed charge, property 
portfolios. However, our 
members are seeing continued 
and increasing examples of loan 
book rationalisation; the future 
treatment of those loans, as 

transferred, is yet to be seen.
I wish you all a healthy and 
Happy New Year.

Julian Healey, Chair nara

Julian Healey, 
Lambert Smith Hampton

review of 2012
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This edition of narator has 
contributions from three lawyers, 
a quantity surveyor, an auctioneer 
and two receivers, serving to 
remind us just how widely the 
subject of receivership spreads 
through the leading professions. 
And that’s not to mention 
bankers, insolvency practitioners, 
accountants and many others 
closely involved with the recovery 
process in the field of property. 
nara has a membership of 
over 400 of whom Registered 
Property Receivers (who are nara 
Fellows) comprise around 60%. 
These are the people who take 
receivership appointments but of 
equal importance are nara’s other 
members who are heavily involved 
in receivership work in other 
ways as lawyers, accountants, 
managers or lenders. nara 
Associate membership includes 
many working in these areas while 

its Affiliate category has been 
established specifically for those 
working for lenders and involved 
in the area of property loan 
recovery.
Narator has a wide readership 
beyond its immediate members 
and we always welcome 
enquiries from potential new 
members. In summary, new 
Associates should be a member 
of a relevant professional body 
(including RICS, IPA, ACCA and 
the Law Society) and be able to 
demonstrate that they have an 
appropriate level of experience 
in receivership work. Affiliates will 
usually work for a property lender 
and be in a position to make 
receivership appointments.  
Both categories have the benefit 
of access to nara members’ 
material and advice and can 
attend nara events at the 
members’ rate. Full details are 

available on our web site. 
We would be delighted to hear 
from all those interested in nara 
membership. Contact information 
can be found on the back page of 
this edition. 

The nara Guide to 
Receivership
A new publication, the nara Guide 
to Receivership, is designed 
to provide an introduction and 
guidance to those who may 
be involved in the receivership 
process for the first time, either as 
lenders, borrowers or professional 
advisers. 
The Guide, which has been 
produced with generous 
support from the Barbican Trust, 
summarises the background 
to receivership and the 
circumstances which can give rise 
to the appointment of a receiver, 
then looks at the receiver’s 

responsibilities and the process 
of a typical receivership. Case 
studies are used to show how 
the process can work in real life 
situations.
 
It will be available shortly from the 
nara office. Please contact us if 
you would like to receive a copy.

Look out for the new
nara website...
          ...coming soon.

Law of Property Act Receivers: 
Law and Practice

Brand new edition
John Hughes, Shakespeares LLP
The new edition of the standard text on the rights and duties of 
LPA receivers has been updated to answer all the queries that 
practitioners might have about this important office.

Publication due February / March 2013

Casebound – ISBN 978-0-9552834-5-1
Usual price £65 (+ p&p)

Special price for orders from 
NARA members  
received by the end of 
February £52 (inc p & p)

Orders to:
Lime Legal Limited, 
Greengate House,  
87 Pickwick Road, 
Corsham SN13 9BY

Tel: (01249) 701555 
Email: info@limelegal.co.uk

nara – not just for receivers!

Paul Batho
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VAT and LPA 
receivers

Planet VAT
Once described by a judge as 
a “complex parallel universe”, 
VAT continues to perplex us 
all. Former nara chairman 
and property consultant Philip 
Edwards updated us on the latest 
developments with HMRC.
That judge, Lord Justice Sedley, 
in a 2001 case in the Court of 
Appeal, also said the VAT arena 
was a “kind of fiscal theme park, 
in which factual and legal realities 
are suspended or inverted.” 
Eleven years on, Philip Edwards, 
an independent consultant to 
Drivers Jonas Deloitte, said HMRC 
was much closer to bringing more 
clarity to the receivers’ position 
on VAT accounting – but was not 
there yet. 

The journey so far
Since the application of VAT to 
property in 1989, a lack of rules on 
VAT applicable to receivers had 
caused confusion.  As long ago 
as 1991 we were told of Customs 
setting up working parties to try 
and resolve this.
“We know where the money 
should go, but how do we 
account for it in a world where 
there are no rules?  In VAT law, the 
word receiver doesn’t appear - we 
don’t exist.”
Lawyers were largely unhelpful 
because of the lack of rules on 
which to base advice – each 
one coming up with a different 
solution.  But the biggest mistake 
a receiver could make would  
be to ignore the issue, warned 
Philip. Under the Law of Property 
Act, LPA the receiver had a duty 
to deal with tax in respect of 
property.  Bearing in mind his 
or her other duty to maximise 

recovery for the mortgagee, the 
question was what to do with it. 
• Should he or she pass VAT 

money to the borrower, the 
mortgagee or HMRC? 

• And how would input VAT – a 
significant sum on larger 
properties – be accounted for?

In the early days, receivers might 
have made the mistake of paying 
the VAT to the borrower – but 
relying on them to pass it to 
HMRC was always going to be 
unwise.
Next, it was thought that paying 
the mortgagee would work  
better - but while this fulfilled 
obligations to them, it did not 
satisfy the need to account for 
money collected on behalf of the 
public authority. 
Some clarification was finally 
given in the 1994 case of Sargent 
v. Customs & Excise, in which 
a receiver sought clarification 
on whether he could pay 
VAT collected on rent to the 
mortgagee. The Court judgement 
said (in summary) that: 
• The receiver is not to be treated 

as a Taxable Person, although 
he or she is acting on behalf of 
the borrower.  

• The VAT collected by the 
receiver is to be accounted 
to Customs & Excise and 
not to the appointor, thereby 
preventing the appointor 
receiving a windfall.

This was interpreted by some at 
HMRC as meaning that all output 
VAT should go to them, with no 
input VAT offset – a point which 
Philip had argued was contrary 
to the spirit of the ruling - if 
the appointor should not get a 

windfall, why should HMRC  
get one?
nara took the initiative to start a 
new round of discussions in 2008, 
with the aim of creating a regime 
which nara could promote to 
receivers and which HMRC would 
be able to enforce.
Over the last four years, the 
following ideas had been put 
forward but later discounted, 
except for the last:
• Permit receivers to register in 

their own right. EU law did not 
allow this – only the borrower 
could be a registered party.

• Create a special form for 
receivers – no provision in 
UK or EU VAT law for such an 
informal arrangement.

• Account to the borrower and 
collect Input VAT back from 
them – dangerous, due to 
the often fragile relationship 
between receiver and borrower.

• Use Section 47(3) of the VAT 
Act – this does not work as 
receivers do not fit the relevant 
description of ‘agent’. 

• Form 833 – a workable solution 
on basis that HMRC seem 
prepared to accept such forms 
but receivers need to be aware 
of the lack of any statutory 
basis for this.

Where we’re at
“After four years of papers, 
discussions, two meetings with 
nara’s own Counsel, letters to 
MPs and ministers, where are 
we?” asked Philip.
Despite finding a number of 
apparent solutions to the problem, 
the legal complexities tying HMRC 
had meant a formal solution was 
still not in place.  Philip explained 
that the drafting of future Finance 

Acts was already committed 
with no room for this – so, in 
the absence of statute, informal 
solutions had to be adopted. 
As a stopgap measure, he 
suggested the continued use of 
Form 833, although this is not 
strictly designed for receivers.  
This could be submitted on a 
net basis, setting off input VAT 
against output VAT and thus 
accounting for the net VAT due.  
He advised including a letter with 
the submissions making it clear 
that payment was in full settlement 
of liabilities in respect of the 
property, particularly with the final 
payment prior to ceasing to act as 
LPA Receiver.
This solution was likely to be 
accepted on a temporary basis 
but could not be formalised in, for 
example, a nara Guidance Note, 
Philip said. He warned receivers 
to be prepared for full VAT 
inspections at any time.
Summing up: “It isn’t yet evident 
how far HMRC has come.  We 
are now seeing an understanding 
by them of what receivers do and 
how we can and can’t operate.  
They have started putting 
considerable resources into 
understanding this and testing 
possible solutions. 
“They are taking it seriously and 
consulting up to ministerial level. 
We are getting leverage and 
have an open line to continue the 
discussion.”

Discussions with HMRC will 
continue so do please contact 
Philip, either direct or via nara, 
with your queries about VAT 
– or just to let us know about 
your experiences. 

Philip Edwards
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Where’s the Deposit?

This April saw changes to 
the law regarding Tenancy 
Deposit Schemes that affect 
possession applications. Philip 
Collis of TLT  clarified the new 
rules.
New rules under the Localism 
Act 2011 for handling tenancy 
deposits could jeopardise Section 
21 applications if not followed. 
Philip flagged up the relevant 
changes, which came into effect 
on 6 April 2012, and suggested 
ways for receivers to deal with 
breaches.
As before April 2012, it is still 
mandatory according to the 
2004 Housing Act, to register 
deposits with a recognised 
Tenancy Deposit Scheme 
(TDS) if the Assured Shorthold 
Tenancy (AST) agreement has 
been created since April 2007. 
Landlords are also required to 
provide prescribed information 
to the tenant, including where 
the deposit is held, how it will be 
returned at the tenancy’s end and 

what will happen in the event of  
a dispute.
The current upper annual 
rental threshold for ASTs is now 
£100,000, raised from £25,000  
in 2010.
However, Section 184 of the 
Localism Act 2011 has made the 
following changes to tighten up 
the application and enforcement 
of existing rules:
• Landlords now have a strict 30 

days in which to register the 
deposit.

• There is now a penalty for 
failure to do so – a judge might 
impose fines of up to three 
times the deposit value.

• A breach prevents a landlord 
from serving a valid Section  
21 notice

• Claims can be brought after 
tenancy has ended

• Paying the deposit into a 
scheme before the hearing no 
longer prevents these sanctions

Philip added that acceptable 
mitigating factors for landlords 
might include the length of delay 
of registration and the effect upon 

legal 
forum 
 TLT Solicitors

the tenant, though this has not 
been tested in the courts.
Post-April 2012 Scenarios
The best – but uncommon – 
position for a receiver seeking a 
valid Section 21 notice would be 
where details were known and 
the registration of the deposit has 
been evidenced, said Philip.
More common situations, 
however, were where there was 
no copy of the AST available, or 
where the deposit details were 
known but not registered. It was 
advisable to check with the TDS, 
the borrower, the letting agent, 
local authority and tenant to 
identify the whereabouts of any 
deposit paid. 
In both cases, if a deposit has  
not been registered or the 
prescribed information provided, 
no Section 21 can be served and 
the tenant or other deposit payer 
might seek compensation.

Ways to rectify a breach
Philip suggested the following 
approach to overcome failure to 
comply but warned a claim  
might still be brought for 
breaching the law.
The deposit could be returned to 
the tenant/third party subject to 
deductions agreed in writing.  
The cheque should then be sent 
by recorded delivery with a letter 
of explanation, followed swiftly by 
a Section 21 notice.
Potential difficulties, where advice 
should be taken, might include 
having no forwarding address for 
a tenant who had absconded or  
a lengthy dispute about the 
deposit deduction.
“It may be more economical to 
return the full value of the deposit 

rather than enter into a dispute 
as to the value of the deduction,” 
said Philip.

Alternative
If a S21 notice was no longer an 
option, the only route left would 
be to serve a S8 notice based 
on substantial rent arrears. 
However, this could involve costly 
litigation if, for example, the tenant 
countered with a claim  
for disrepair.

Checklist for Receivers
• Obtain proof of deposit from 

tenant
• Retain copies of 

correspondence
• Send correspondence by 

recorded and first class post
• Obtain agreements on 

deductions
• Consider crediting the rent 

account with the amount of the 
deposit if there are arrears

• Standardise in-house 
procedures

Philip Collis,  
TLT Solicitors LLP

Legal Round-up
Philip of TLT gave the following 
updates on three key issues.

Sale and Rent Back
Watch this space for further 
developments in respect of 
ongoing litigation in this area. 
Recently, the Court of Appeal 
decided in respect of the North 
East Property Buyers case, that 
when there was no reference to 
a leaseback arrangement in a 
sale contract, the lender’s charge 
had priority and the lender may 
therefore claim possession in 
default. 

Leave to appeal to the Supreme 
Court has been granted, however, 
so this may change.

Execution of Transfers and 
Leases
Receivers might expect more 
transfers coming across their 
desks after the following Land 
Registry changes:
1. Joint proprietors – the receiver 

can now enter into transfers 
in the normal way even where 
there are joint owners of a 
property.  Where there is a 
restriction on the title which 
prevents a disposition by a 

sole proprietor two receivers 
will need to sign the same hard 
copy transfer.

2. The lender will continue to 
need to enter into the transfer 
to overreach entries on the title 
to the property.

3. If the borrower is bankrupt, the 
Land Registry have said they 
will accept a transfer signed 
by one receiver. However it is 
still unclear – and enquiries are 
underway –whether references 
to old bankruptcy restrictions 
should be removed.

 

Leases
The same rules apply as for 
transfers. Usually either one or 
both receivers need to execute. It 
is not recommended that a lender 
enters into a lease as it would be 
obliged to perform the landlord’s 
covenants including, for example, 
provision of services. If there was 
no release of covenants in the 
lease, there is no guarantee  
such covenants will be released 
on a sale.
Philip said TLT advised lenders 
not to grant leases.
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To Disclose or Not to Disclose?

Tussles over the Data 
Protection Act are increasing 
daily across all sectors.  
Alison Deighton, partner at TLT, 
spells out the legal obligations 
of our industry.

If a disgruntled borrower 
demanded to know what 
marketing a receiver had 
undertaken to sell a property, what 
valuations had been obtained, 
what efforts made to collect rent 
arrears and wanted to see copies 
of correspondence with tenants, 
what must the receiver disclose?
Alison Deighton, who heads 
up TLT’s Data Protection and 
Privacy team, said an increased 
awareness of the right to 
information access and use of 
sanctions for breaches had led 
to a growing number of such 
requests.
It was important to get to grips 
with the Data Protection Act 1998 
(DPA), because the Information 
Commissioners Office (ICO) had 
regulatory powers to impose 
fines – and was using them. Most 
sanctions so far had related to 
unauthorised disclosures.
Alison explained that receivers 
have some duties of disclosure 
in their capacity as agent of the 
borrower. 
In a court hearing on a floating 
charge case (there was no 
precedent for fixed charge but it 
was analogous), a judge found the 
borrower did not have a right to 
access all information around the 
sale. It could be restricted to the 
“extent of the duty the receiver has 
to the borrower”. 
Alison said: “In the receivership 
situation, a receiver also has a 

duty to the lender and the scope 
of ‘agency’ is very much narrower 
than a commercial agency.
“Fixed charge receivers’ duties 
are narrow – primarily you have 
to obtain the best price and act in 
good faith.”
On this basis, in most cases 
only the price would need to be 
disclosed in the above situation. 
However, under the DPA, where 
a Subject Access Request has 
been made by the borrower, there 
was also an obligation to hand 
over copies of any documents 
containing personal data about 
the borrower. This was most 
likely to be contained within 
correspondence – which would 
need to be sifted through (see 
below for exceptions) but was 
unlikely to be found in marketing 
or valuation-related documents.

Subject Access Requests
Several nara members indicated 
they had received Subject Access 
Requests (SAR). An SAR is a 
request under the DPA for any 
personal information held about 
an individual.

The Rules
• Fee – up to £10 can be charged 

and the deadline for compliance 
does not begin until payment is 
received.

• Compliance deadline  
40 calendar days  
(not working days).

• Only information relating to the 
individual must be disclosed.  
A company cannot make an 
SAR. Information only relates to 
an individual if it is biographical, 
that is, if it tells you something 
about them eg contact details, 
financial status it is unlikely to 
include property information.

Important – how information  
is stored. 
• Electronic – if the relevant data 

is stored in e-mails, Word/
Excel documents etc, the DPA 
requires the information to be 
disclosed.

• Paper – this would only need to 
be passed on if it were stored 
in a well-structured way and 
easily found; for example, if 
there were a tabbed section 
for “correspondence with the 
borrower”.

• However, if you have a paper 
file relating primarily to property, 
for example, containing a 
chronologically ordered 
mixture of correspondence, 
with no index, it would not be 
considered a relevant filing 
system and therefore would not 
be required to be forwarded.

Caution – other people’s  
personal data
• When sending data about one 

person, extreme care must be 
taken not to make unauthorised 
disclosure of the personal data 
of another – such as a tenant or 
a buyer. It was suggested this 
information should be redacted 
with black pen in what could be 
a time-consuming exercise. 

Scenario 
You are selling a property at 
auction. It is split into six bedsits 
and has no planning permissions, 
building regulations approval or an 
HMO licence. 
Following a property inspection, 
you believe one occupier is  
using drugs and may have a 
previous conviction. Another 
occupant has complained. 
 

What to Disclose
1. Do not disclose tenant names 

in a sale pack published on an 
auctioneer’s website.

2. Use “legitimate interest” 
condition to disclose necessary 
data. This condition is valid 
as long as only the minimum 
amount of data to satisfy the 
interest is sent. 

3. You must inform the tenant 
of this disclosure. It was 
suggested this could be done 
in a notification to tenants 
about the sale: “As part of this 
process, we will be disclosing 
these details to prospective 
purchasers...” 

4. You must tell potential 
purchasers of any breaches 
in planning etc but should 
redact irrelevant personal 
data when forwarding copies 
of correspondence with local 
authorities etc.

5. Sensitive – normally the express 
consent of an individual is 
needed in order to divulge 
information about what is 
considered sensitive personal 
data, such as health, disability 
or criminal convictions. Most of 
the DPA fines relate to sensitive  
personal information.

Allison Deighton,  
TLT Solicitors LLP

Who Executes?
Scenario One: A Ltd and B 
Ltd joint proprietors, no sole 
proprietor restriction, no 
insolvency and a clean title.
Answer: One receiver executes
Scenario Two: A Ltd and B Ltd 
joint proprietors, restriction 
against dispositions by sole 
proprietor, clean title, A Ltd in 
liquidation. 
Answer: Two receivers needed.
Scenario Three: A Ltd and B 
Ltd joint proprietors, restriction 
against dispositions by sole 
proprietor, charging order against 
B’s interest, A Ltd in liquidation

Answer: the lender executes

Tenant Administration
Unfortunately for receivers, 
enforcement options following 
the administration of a tenant 
are seriously curtailed due 
to the statutory moratorium 
which applies. This does not 
affect action against guarantors 
however, unless they themselves 
are in administration.  Upon 
administration, the usual steps 
such as deposit deduction, 
forfeiture, distraint and debt 
claim cannot be taken without 
the permission of court or the 

administrators. If the receiver 
does apply to court, the court will 
balance the various interests at 
stake. If administrators can show 
the outcome of the administration 
will be more likely to be achieved 
if forfeiture is not permitted, 
any application for forfeiture, or 
other actions to frustrate this, are 
unlikely to be successful. 

The rent
Rent which falls due during 
administration is payable as 
an administration expense, if 
property is being used for the 
purposes of the administration.  

As such it is more likely to 
be paid in full than normal 
unsecured creditors. Use of part 
of the property incurs liability 
for the whole of the rent due as 
an expense. If the property is 
not used, then rent falling due 
is an unsecured debt. However, 
rent that falls due before the 
administration is not an expense 
– and administrations may be 
timed to avoid the payment of a 
quarter’s rent as an expense.
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nara would like to thank  
the sponsors of the  
2012 Training Days 

GMS House, 1 The Court Yard, Harris Business Park,
Hanbury Road, Stoke Prior, Bromsgrove, B60 4DJ
www.gms-group.co.uk

Contact:  Neil Male    
Tel: 01527 889180
n.male@gms-group.co.uk

JLT SPECIALTY LIMITED
8th Floor, St Philips Point,
Temple Row, Birmingham B2 5AB
www.jltgroup.com
 
Contact:  Kate Hodgson  
Tel: 0121 626 7853
Mob: 07766 510653
Kate_hodgson@jltgroup.com

add a profile
Did you know that Fellows of nara can have a short profile of 
their work displayed against their name on The Practitioner 
Locator pages of the nara website. A glance at the London 
area option will show how a profile is incorporated against the 
member’s name. Should you wish to add a profile against your 
name, please e-mail to teresa@nara.org.uk using no more 
than 250 characters (including spaces).

changing your details?
Members and other readers of narator are reminded that 
any change in contact details should be notified to the nara 
office as soon as possible. Other than making sure this 
newsletter and other mailings are received, this is particularly 
important for members as any e-mail alert may be lost and any 
lender enquiry may be provided with the incorrect personal 
details. You can also alter your own details, including adding 
geographical regions to your practice area, via the members 
area of the website.

Have you thought that what you are now reading might be of 
interest to someone else?

If so we can add the name and contact details to the nara 
mailing list. An e-mail to the nara office (teresa@nara.org.
uk) advising us of the name and address of the requested 
recipient(s) is all that is required.
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dates for your diary
Don’t forget to note the following dates in your diary: 

16 January 2013 | nara Fundamentals of LPA Receivership 

Regional Networking drinks 
London 6th February 5pm | Jamies Wine Bar

Leeds 20th February 5pm | All Bar One
Birmingham 27th February 6pm | The Old Contemptibles

18 April 2013 | nara Part II RPR Exam Revision

22 May 2013 | nara Spring Conference

7 November 2013 | nara Northern Training Day

27 November 2013 | nara London Training Day

Further details regarding speakers at these events, together with registration forms, are 
posted on the nara website: www.nara.org.uk as they become available.

Please note these events are on a first come first served basis,
early booking is recommended.

We are pleased to announce nara’s initiative 

for 2013 to continue to support the increasing 

number of trainee members within our 

organisation and those that have recently 

qualified as Registered Property Receivers. 

It is important to recognise the future of nara 

and for that reason a sub-committee has 

been set up to represent this group of people 

striving to ensure our current high standards 

of professionalism are maintained. This is 

chaired by Russell Miller of Vail Williams and 

other members are Mark Ingram of GVA (nara 

council member), Chris Hayes-Hall of CBRE, 

Louis Furner of Jorden Salata, and Harriet 

Swainson of Walker Morris.

For the second year running networking 

receptions have been organised in London, 

Leeds and Birmingham with the help of 

our generous sponsors, Veritas, JLT and 

Sequence. These networking events give 

us the opportunity to celebrate the most 

recent qualification of RPRs and to facilitate 

discussion of current issues affecting our 

industry (details to the right).

If you wish to attend any of the above events 

please respond to tands@nara.org.uk with 

your name and chosen venue(s).

don’t miss out on the 
opportunity to be in our

annual directory 
for 2013/14

next edition due early 2013
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