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Dear Sir/Madam, BHHIEAE / o1
RE: 2019 Third Consultation Draft of the Securities Law % FiE#¥E 2019 F4EITE R =K H U

On behalf of its members, Asia Securities Industry & Financial Markets Association ("ASIFMA")lis
submitting hereby our comments and suggestions on the Third Consultation Draft of the Securities Law
of the People’s Republic of China ( (*##EN FHEFIEF#%) ) (the "Securities Law") issued by the

National People's Congress (the "NPC") .
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ASIFMA members welcome and appreciate the efforts made by the NPC and other government
agencies of the PRC? to, amongst others, include registration system on the Science-Technology
Innovation Board, provide exemptions to public offer of securities, and introduce new measures to
protect the interests of investors in the securities market. We believe that the Securities Law will provide
more guidance for the healthy development of the securities market of the PRC.

1 ASIFMA is an independent, regional trade association with over 100 member firms comprising a diverse range of leading financial
institutions from both the buy and sell side, including banks, asset managers, law firms and market infrastructure service
providers. Together, we harness the shared interests of the financial industry to promote the development of liquid, deep and broad capital
markets in Asia. ASIFMA advocates stable, innovative, competitive and efficient Asian capital markets that are necessary to support the
region’s economic growth. We drive consensus, advocate solutions and effect change around key issues through the collective strength
and clarity of one industry voice. Our many initiatives include consultations with regulators and exchanges, development of uniform
industry standards, advocacy for enhanced markets through policy papers, and lowering the cost of doing business in the region. Through
the GFMA alliance with SIFMA in the United States and AFME in Europe, ASIFMA also provides insights on global best practices and standards
to benefit the region.
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2 Forthe purpose of this Letter, PRC means the People’s Republic of China, excluding Macau, Hong Kong and Taiwan. A& K Z HF),
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In this letter, we seek clarifications on the application of, and suggest amendments to, certain provisions
of the Securities Law with the aim to strike a better balance between the regulation and promotion of
the securities related activities and investment, taking into account the status and feature of the PRC’s
securities market as well as the international practice that would facilitate foreign investment in the PRC
securities market. We set out our comments and suggestions in the order of the numbering of the
provisions in the Third Consultation Draft. Unless otherwise provided, chapters, sections and articles
mentioned in this letter refer to chapters, sections and articles in the Third Consultation Draft.
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1. Scope of securities subject to regulation of the Securities Law
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Article 2 specifically extends the application of the Securities Law to depository receipts issued
in the PRC (i.e. CDRs). In the meantime, we note that CDRs have been and will be further
covered by specific regulations, e.g. the London Shanghai Stock Connect.
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From conversation with several potential issuers (western companies), we believe that a key
success factor for CDRs will be to have relaxed requirements for listing — specifically around the
language, frequency, depth, timeliness, and director responsibility etc. relating to disclosure. The
CDR rules are still being drafted, but we reckon that CDRs should have lighter requirements than
those applying to other domestic securities so as to attract more issuers that have been listed in
mature offshore exchanges that, on the one hand, may have provided for lighter listing
requirements, and on the other hand, have also imposed very strict requirements on on-going
compliance by the issuers, and the Securities Law should allow for specific regulations to provide
for them (as it's currently envisaged). We would assume this should also be the regulators'
perspective, but think worth highlighting, and would appreciate the Securities Law specifically
provide that trading and disclosure of CDRs shall be subject to a separate set of rules to be issued
by the China Securities Regulatory Commission (the “CSRC”) or the State Council to the extent
applicable.
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Apart from CDRs, as the highest level of law regarding securities activities in the PRC, we
recommend that generic reference to issuance of securities (either stocks or bonds) by
international issuers in the PRC or on a cross-border basis to be included in the Securities Law
with further details to be formulated by the NPC or the State Council. The PRC currently has
international banks issuing panda bonds in the PRC. It may also allow for stocks being issued in
the future, and cross-border issuance of securities by international issuers to qualified PRC
investors is not uncommon either. By including reference to these scenarios, the Securities Law



will provide a fuller framework for securities activities relating to or in the PRC and provide room
for specific governing rules to be formulated.
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2. Responsibility of sponsors
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Article 27 specifically provides that sponsors will not be jointly and severally liable together with
the issuer of securities provided that the sponsor can demonstrate that it is not at fault. However,
we notice that the current administrative rules impose greater liability on sponsors. For example,
in the case of alleged false statement by the issuer, the sponsor is liable and has to compensate
investors before the CSRC or the court has a final decision/judgment on the responsibilities
involved in the matter. We want to emphasize that, whilst we appreciate the intention behind the
pre-judgment compensation requirement under the existing rules, no administrative rules may
supersede the provisions in the Securities Law on sponsors or impose greater liability on
sponsors. We look forward to the current rule and practice being changed so that sponsors will
not be exposed to the risk of liability before being judged. The pre-judgment compensation
requirement may prejudice the long-term development of sponsoring and hinder the business
development of small-size sponsors.
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Related to the above, Article 103 provides for a pre-compensation regime although it uses the
term “may” which means that securities companies can opt to pre-compensate the investors
suffering losses. In the first instance, we would suggest removal of Article 103. Whilst it uses the
term “may”, in practice, the regulator would most likely to put it as “have to”. In addition, this Article
goes far beyond the current regulations and practice, and seems to impose liabilities on a
securities company of an issuer, irrespective of its capacity being an underwriter, advisor or
sponsor. However, in current practice, pre-compensation undertaking is only required for IPO
SpONSOrs.
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From a philosophy of law perspective, under Article 27, a sponsor are presumed to have fault on
an issue of securities that does not comply with statutory conditions or procedures, unless it can
demonstrate that it is not at fault. Article 103 stipulates, amongst others, the pre-compensation
rule for intermediaries such as sponsors for faults of issuers. This liability attribution deviates from
the principle of attribution in the General Rules of the Civil Law and above-mentioned Article 27,
and breaches the three basic principles of liability under torts law.
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In practice, this attribution rule inappropriately increases the liabilities of intermediaries, especially
sponsors. The responsibilities of issuers are improperly transferred to and imposed on the
intermediaries, which have to bear liabilities without being properly judged and the compensation
amounts are usually unlikely to be able to be recovered in practice. This is completely different
from international practice and will not be beneficial to the rule of law and internationalization of
China’s securities market. We appreciate the regulators intend to protect interests of public
investors, and in the meantime, regulators also have the responsibility of promoting fairness and
justice of the market. Excessive protection of interests of public investors may harm the legitimate
rights and interests of intermediaries, and not benefit the long-term development of internationally
competitive intermediaries and the securities market.
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As China further opens up its financial market, the Securities Law, being the most important law
in the space of securities market, will be a window to the world as to how the Chinese government
enacts and supervises the market via every single provision. We believe that the pre-
compensation system is extremely controversial in both theory and practice, which needs further
debating, and is not appropriate to be included in the Securities Law at this stage. Accordingly,
Article 18 of the Notice of China Securities Regulatory Commission (2015) No. 32——Content
and Format Guidelines of Information Disclosure No. 1 for Publicly Issuing Securities
Companies——the Prospectus (2015 revision), which providing that sponsors undertake to
compensate for the loss of investors in advance where the documents produced or issued for the
issuer's initial public offering of stocks contain false records, misleading statements or major
omissions, and thereby causing losses to investors, should be amended to comply with Article 27
of the Securities Law.
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We believe the newly added Chapter Six of the Securities Law would greatly enhance the
protection of investors’ rights, and investors’ rights should ultimately depend on a sound system
which, amongst others, supports investors to raise lawsuits for compensation.

FATHE,  GIEZRIED) B 587N Tk it — 2D 58 3 50 R s ORGP o 43008 38 0 2 R OR3P e 4
AT 5635 1 PR VAR A2 S5 ML

3. Shareholding reduction restriction
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3.1 Article 44 imposes more restrictions on disposal of securities by persons such as substantial
shareholders and shareholders holding shares issued prior to IPO or via private placement of
a listed company. These provisions are intended to incorporate existing restrictions under the
relevant CSRC rules on shareholding reduction by shareholders and directors and others of a
listed company. Looking at the level of details of such provisions (e.g. time to notify the issuer
and restriction on transfer amount and time period) and the possibility of future policy change,
we strongly believe it would be more appropriate to keep these provisions in the CSRC rules
with only the general principles to be set out in the Securities Law. Such principles may be
included in the first paragraph of Article 44.
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Specifically, the 15-trading day requirement to notify the issuer and the restriction of transfer
(amount and time period) would hinder relevant fund managers from continuing trading or
tracking index once the 5% threshold is met. As such, we would suggest exemption for fund
managers, for example, shares owned by index-tracking passive public funds not be included
in the holding of such funds or their investment managers for the purpose of calculating the 5%
holding referred to under Article 44. This is to avoid extra operational burden for fund managers
to calculate the positions of 5% where such funds are authorized for retail distribution by a
regulator in a recognized jurisdiction and their investment managers of these funds are
regulated in a recognized jurisdiction. The CSRC can be authorized to establish a list of
recognized jurisdictions in the Securities Law. In addition, we would suggest exemption for fund
managers to announce their trading activities 15 trading days ahead.
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Besides, we would appreciate if NPC could clarify whether the restrictions under Article 44 also
apply to any persons or entities which actually own or control the voting rights attaching to 5%
or more of the shares in a single PRC issuer, confirm that it is not necessary to include those
shares within the scope of 5% threshold simply because an investment manager holds
investment discretion relating to such shares, and confirm that it is not necessary to treat
aggregate “holdings” of different persons or entities as under the scope of Article 44, unless the
asset manager is a party to an agreement whose purpose is to increase control of the PRC
issuer.
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In addition, given that the Securities Law applies to trading activities within mainland China, we
consider that the restrictions proposed under Article 44 (including newly added provisions) do
not apply to transfer of H shares or shares listed in other offshore jurisdictions by a company
incorporated in the PRC. We of course reckon that the aforementioned does not apply to one-
year lock-up restriction for shares issued prior to an IPO as required under the Company Law,
which applies to all companies incorporated in the PRC.
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3.2 Article 83 has extended the lock-up period of shares acquired via public take-over from 12

months to 18 months, which when implemented together with the restrictions above, would be
too onerous for an acquirer and this is also rarely seen in the international capital markets.
From a practical perspective, the implementation of this reduction restriction has led to huge
amount of share pledges which contributed to the bear market in 2018 and created significant
pressure for the CSRC and local governments. Also with capital markets more open to the
international investors, the imposed reduction restriction would make investing in the China
market more difficult than HK and US markets, thus making the China market less attractive to
many domestic unicorn or elephant companies. We understand regulators intend to curb
speculative share disposals by adding such restriction. However, we believe this speculation
was caused by inefficient pricing. Regulators should consider introducing more commercialized
pricing scheme and fostering efficient market instead of reducing market liquidity. We believe
the pilot registration in the Science-Technology Innovation board, which may extend to the
whole market, pricing will be more reasonable. Law enactment should take into consideration
the future trend of the market and encourage reasonable realization of investment by the
shareholders rather than addressing short-term need. Therefore, we suggest that no
amendment be made to this provision.
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3.3 Article 71 provides for the freeze on all purchases and sales of shares in the listed company by

the investor after making an announcement of its 5% shareholding and any 5% change
thereafter. This, again, would adversely affect the most passive fund managers from tracking
an index during that period. For the reasons stated above, we would appreciate that the NPC
consider adding exemptions of the holdings of index tracking funds from the 5% substantial
shareholder calculation and/or treat the shareholdings managed by asset managers at a fund
or client level instead of the asset manager level. In addition, from a practical perspective, it
would be helpful to confirm if such holdings of shares are calculated on an end-of-day basis as
itis not possible to ascertain holdings intra-day before settlement takes place. We also sincerely
hope that the Securities Law could confirm that there is no freeze on trading after a change in
holding of only 1% and that such 1% changes need only be notified to the listed company itself
and not to the CSRC.
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4.

5.

Securities professionals’ holding of stocks
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We fully appreciate that the PRC has a strict prohibition for securities business employees to hold
and trade stocks or other equity type of securities and welcome the newly proposed exception
under Article 48 for such holding/trading in the context of employee stock incentive schemes of
securities companies. We would like to suggest further extending such exception to shares held
due to such incentive programs of the parent or subsidiaries of the securities company to make
such exception even more helpful in practice. Besides, it would be helpful for this exception to
cover both existing employees, and ex-employees of securities companies etc. and allow ex-
employees to continuously hold such stocks or other equity type of securities for a period of time.
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In addition, we sincerely hope the NPC may clarify what is intended by “other equity type of
securities”, the lack of clarity on this term may bring uncertainty on permissible investment by
securities companies’ employees and may impact their existing investments (e.g. convertible
bonds held prior to the issuance of the amended Securities Law).
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Short swing profit rule
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According to the short swing profit rule set out under Article 52, a shareholder holding 5% or more
of the shares (either alone or jointly with others via a contractual or other arrangement) of a listed
company would generally be subject to such rule. We believe, however, that the interpretation
concerning certain key aspects of this Article remains unclear and this is a cause for concern
among market participants in respect of their trading activities. In particular, we would like to
propose that, exemptions can be provided subject to meeting certain conditions:

- for asset managers, proprietary positions and client/fund positions do not need to be
aggregated; different client/fund positions managed by the same asset managers do not need
to be aggregated

- for mutual funds, pension funds and social security funds, investments made via different
channels (or different asset managers) do not need to be aggregated

- index tracking funds should be exempted from the application of the short swing profit rule

- positions held by affiliates should not be aggregated by default, or at least the presumption
of “acting in concert” or “commonly hold” by affiliates should be rebuttable

Without the above exemptions being provided for under the short swing profit rule, large asset
managers (and the group they belong to) and large mutual/social funds will have to reduce their
investments in China to ensure compliance with this rule, and capital inflow into China will be
adversely impacted.
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We provide further elaboration on the aforementioned suggestions as following:
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a) for asset managers, proprietary positions and client/fund positions do not need to be
aggregated; different client/fund positions managed by the same asset managers do not
need to be aggregated
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Itis unclear how holdings should be calculated for asset managers for the purpose of the 5%
threshold under Article 52. Some consider that only direct shareholding should be
considered (including holdings jointly held with others), while others believe that the same
aggregation principle as applied in the Take-over code should be applied (i.e. aggregation
of holdings of shares registered in the investor's name and also those over which the investor
actually controls voting rights, and shares owned by persons acting in concert with the
investor).
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We hope the Securities Law could clarify that the aggregation requirement under the Take-
over code do not apply to the holdings of funds and client accounts managed by the same
manager for purposes of the short swing profit rule. Otherwise, while individually each client
or fund may not hold more than 5% of a listed company, the 5% ownership threshold may
easily be reached if the shareholdings of all clients and funds managed by the same asset
manager have to be aggregated and this would have a particularly adverse impact on large
asset managers as they may be forced to limit the shareholding of all of their clients and/or
funds so as not to trigger the short swing profit rule.
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We appreciate that it is possible that shareholders holding 5% or more of the shares of a
listed company is an insider. However, asset managers who manage assets for different
clients or funds are usually not an insider privy to inside information even though their
percentage of shareholding in a listed company, when aggregated across all clients and/or
funds they manage, reaches or exceeds 5%. This is particularly true in the case of large
global asset managers which have many clients and funds. We believe it is persuasive to
note that the short swing profit rule in offshore jurisdiction such as the United States would
not treat investment managers as being within scope simply because they hold the
investment discretion and/or control the voting rights attaching to shares held by their clients.
In the United States, an investment manager/adviser must include in its holding for the
purpose of short swing profit rule any securities in relation to which it controls the voting

8



rights or investment power unless an exemption applies, and actually they are among the 10
categories of persons (including but not limited to banks, investment advisers) who may
exclude from their holding any securities held in customer or fiduciary accounts in the
ordinary course of business provided that they do not have the purpose or effect of changing
or influencing control of the listed company.

FATHME, T BT w) 5% LA R OB AR A AT RE A N G Bt . SR, AR
BRUHE G PR BT I B P R TR AR B N RHE S, BMEMATR R PR B e
TR BRIy 12 B sk 5% o % T 4147 A2 % 7 ML B R R B A BR B8 7 A B ) SR i G He
tho FATERR DAt S E R HSL. EESRINERE LA I, AUy
B P 55T R SRR 200 75 7 55 IO R3S R R IR, IO i 2652 2 O AH
KINE . ERE, MIEFLAE Z W HIN,  $5 5 28 B0 5] ) RF IR 05 24 B 5 b A i 4 5
AR HUE S, BRARA R E: mHk b, RRERANER TR e AL (B
ARTARAT . 3R 2 —, B EEE ENBCA s mg b i A ]| 8RB
FUAT A TR H B A 8 % P S FEIK T PR I A SN LR IR

If asset managers cannot benefit from the exceptions suggested above entirely, we request
that the Securities Law that proprietary positions of the asset manager and its affiliates do
not need to be aggregated with the positions of funds and clients managed by them so long
as an effective Chinese wall is established between the two lines of business, and further
that aggregation across different fund and client positions is not needed so long as decisions
are made independently. This is supported by the CSRC decisions in a number of cases
such as with respect to investments in Shenzhen Everwin Precision Technology Co., Ltd.
(listing series number 300115) by various investment schemes managed by the same trust
company, it was held that, since such investment schemes were managed by different
investment managers which were not associated with one another and there was no overlap
between any investment management staff or research teams, shareholdings of those
investment schemes should not be aggregated for the purpose of the short swing profit rule,
despite the fact that the relevant investment schemes were all managed by the same trust
company. Also, if a complete exemption is not possible, at least funds offered to the public,
whether within or outside China, should be excluded from the calculation of the holdings of
the asset/fund manager for purpose of the short swing profit rule.

AR B P A RN R IR LR R B I E S, AR IR DO . RERE
AT 4 PP ANV 55 () ST 1 A AR R g s, B A B A W) R ORI T Y L RE B LA 7 AN
HERR % MBS OAE IR REARRZ RS SAH Earn, g B3OS
MATEEG IR X WAL AR A e ) — S 2 R 33 7 SCHF: B, f&
UE 2R T R — B FE A R 2 AR BRI R X RIS BRI AR A F] CETia
fRHY 300115) MBI ES, RSN, BRZERTOIRIME —AF B8, (HifTiX
SR TR A A F R S F A I, HIXSSA I M A B R, BRE A G S0 7
PAZ T3 N R E S, BRI, S BRI R R A L2 AE Sy It U AR5 Ik 5. IF
H, i GIEFHE) Toikdz i Bk @ BUHAT 5 BT e lg , A AR 258 & W U T
THR B R E BRI N, 2/ ROZHRRAE o 5 A BB A A TF S 1 34 .

The availability of argument to be made by asset managers so that they do not have to
aggregate group proprietary positions and client positions, or across different client positions,
would significantly benefit foreign investment in the PRC securities market, particularly by
the large global asset managers who manage hundreds of funds and client mandates.
Otherwise, the larger asset managers may be forced to take a cautious approach and limit
the individual holdings of each of the funds and/or clients that they manage so that the
aggregate shareholdings in a listed company that they manage is lower than 5%. This is
more important now than ever given the expected large inflow of funds with MSCI A-share
inclusion.

ARG E A R A DK BRI EAL, BUR AR A E A R R A R, KR
KA R TAE EES T3 AR R BEE 3l JUHR R 4 R 55 7 LA w) BT B (0 K e
SRR IR BN, RO B8 B A F) N BRI R DGR S B2, R ) LA PR
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BEANERAN /Bl P BOHF IO, A T B0 bl A B R BEBIIR T 5% 48 T 1) MSCI
FAT T A By L, AT UL K E R SRR, X ROy E

for mutual funds, pension funds and social security funds, investments made via different
channels (or different asset managers) do not need to be aggregated

B0 ASEREE . FRERESN S RERES, AFEE (AR EEBEARD Frgrfz s
VA R

We recommend mutual funds, pension funds and social security funds, both onshore and
offshore to be listed as exception to short swing profit rule, to align such rule with the law in
other jurisdictions. These funds usually have large asset scale and may invest via different
asset managers to make investments, each of which make investment decisions
independently. Further, these funds usually do not seek to control a listed company. Hence,
it is reasonable not to aggregate the investments made by these funds via different asset
managers; otherwise, the restriction would prohibit these funds from holding a relatively high
stake in listed companies (e.g. above 5%), which is usually the case for large funds in
international market (and increasingly in domestic market).

FATW R B WAL R ZAE G WS N b R S s W NGO A SR & TR R St 2 R EE &,
Z AN 5 FAb R R — B IR SRR S AT R B B R, IR il AN R i 5
LA FEATHRE, MG LA W AR AR E . JF ., XS SRR A Sk B 2 )
AT A BRI F TR AR F 0 B 7 B R M I B A OB
TR, 2 B 1) 4 5 B e R < TOVE AT A B B B A ARG (HEns T 5%) X AEAE
eIk EBONHE W OFZEER N T EERRE D .

We note that a CSRC circular issued to the National Council for Social Security Fund (the
“NCSSF”) in 2002 provided that if the NCSSF directly and indirectly through its investment
managers holds shares exceeding 5% in aggregate, the shares so held by the NCSSF may
be exempted from the short swing profit rule under the Securities Laws if the NCSSF and
the investment managers make investment decisions independently from one another. Again,
in the context of international investors, given each portfolio manager makes investment
decisions independently, we believe it is appropriate that holdings of a mutual fund (or
pension fund, or social security fund, as appropriate) via different fund managers not to be
aggregated, and this should apply to both domestic and offshore funds. The fact that the
Shanghai and Shenzhen stock exchanges have recently proposed in the draft Guidelines for
Information Disclosure for Takeover and Change of Shareholder of Listed Companies that,
for the purpose of information disclosure by substantial shareholders, positions held by the
NCSSF, pension funds, annuities and mutual funds via different managers or channels do
not need to be aggregated also supports our suggestion in relation to aggregation principle
for the short swing profit rule.

FTANEZS], IEM 2 2002 Fm) 2 E AR EE G o CHEORIEEER) KK OT4aE
SRR SRR T A T R R ) fitt, W R OR 5 6 B R R A Al I JL A5 48 BN 1)
PR BBy BT 5%, AL REE G 5 B3 0T BN DL K - 0BT N 2 [R) 4R 3R SR 2
AL, WAL ORI SR X L A 52 (UEZRIED) FIZAE I as AU PR [RIAE, T
EF B E S, ST MR LML R TR, AT A TS (IR E SN
o RIEE D il AR B PR K AR & IR, B — B A A 1
MBS ES . BIANRYINESRAE 5 B A € BT o wl WOl B A &5 A2 345 B3 8
46510 HRPIRE, T RBARE BIENHE, RS, B REEE . DESENA
FEGELARSHBEENRFCATESIFE, ZERWF 7RI TR 5 W i
TR N B I B 5 U S i

index tracking funds should be exempted from the application of the short swing profit rule

R B B < N 258 2 Wi s I A

To the extent Article 52 is concerned, index-tracking passive investment funds may face
difficulties when conducting their business, as such funds must purchase and sell A-shares
continuously in order to track the relevant index (e.g. MSCI Emerging Markets). We would
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therefore propose that index-tracking passive investment funds which are managed by fund
managers or any investment managers of these funds regulated in any other recognised
jurisdiction (to include Hong Kong, US, UK, Ireland, Luxembourg, Australia, Singapore, etc.)
be excluded from the calculation of shareholdings for the purpose of the short swing profits
rule under Article 52.

TESS 52 2 WIRE T, #shSNIR B T AT b 55 I mT BE T I PR XE, R ik S <5 Z50AS e
I A BBEE, DLEREFAHOCHE R (0 MSCILE% a0 o Bk, AT AR HA
SNV HEE, CEFERERE. RE. E. Z/R2E. FARE. BRI, Hrmigss) e X
WL G 1) < PN B B N I B A e s AR B L <, BRI 40 T3 B2 R AL 5
&S WIS Tiia o 8

d) positions held by affiliates should not be aggregated by default, or at least the presumption
of “acting in concert” or “commonly hold” by affiliates should be rebuttable

RIETT I EAPERN AT Z IR, QBT APV — BTSN B SRR

In addition, we also hope the Securities Law could confirm that persons/entities will not be
treated as holding shares jointly simply because they are under common control (i.e.
affiliates) unless they have entered into an agreement specifically to increase their control of
the PRC companies. Therefore, to better reflect this clarification, we would suggest revising
as “holds or jointly holds with others under agreements or other arrangements... for the
purpose of which is to increase control over that company” into both Article 52 and Article
201 for breach of Article 52.

IeAh, AT BV E GIEFRE) BRI : AN NBSHERA 2 AL R 9 HAFE S [R] 2 i A
CRIVJE T RBETT) M AL FFEA ey, BRAEMATIZEAT 7 & 1o 55 [ B 2
FIERIBRAT AL BRI, S 7 SEAF BRI — e, FRATI R M I AE S 52 SFANEE 201
o ()% 52 M E RIHE) BBy Ed I HRr sl dad i, Hofh 2z R 5 fh A\ 3%
... 9GR8 m] B2 AL 45 SR AL A

Lastly, we sincerely hope the Securities Law can clarify whether the short swing profit rule only
applies to trading that takes place in the PRC, and clarify if the short swing profit rule only applies
to the securities of PRC companies listed in the PRC or it also apply to the securities of PRC
companies listed in any other jurisdictions. We believe that it intends to regulate the trading taking
place in the PRC and the PRC companies listed in the PRC only, as Chapter one of the Securities
Law suggests that the law governs securities issuance and trading within the PRC.

e, BATH B VI B GIEZRE) REVS 1 W] - 252 Byl e I e 15 R & A e R A 52 5
I BRI Al AR o [ T R A R RIESR, ad e T A AR g i e  EE A
Al ESR . FATEME, BT QEFRE) 8B — =R ARG TAE P E N BHES R KATAIAE 5, itk
X Reid TR E SN R AR S, M AEH E BT E A .

We would also like to note that, for the triggering point of short swing profit rule, the usual
international practice is 5% or 10%, and by applying 5% as the triggering point without further
providing reasonable carve-out, the PRC may be forcing down the investment scale from
institutional investors both domestically and internationally.

FATRISER R, X TR AW A T IR AR, [ BB 5] — o2 5%8% 10%. R, ]
i€ TR 5% HH & BRI AMIRE , W RE S RO [E] Y AMTLA £ B 3 B 4% BT A .

6. Insider dealing
WEXS

According to Articles 59, any person is prohibited from making use of insider information to trade
securities in the PRC. It has however been unclear whether one business department of a
securities company (e.g. asset management) may trade securities if another business department
(e.g. underwriting or M&A) is in possession of insider information. In light of international practice,
we sincerely hope that the NPC may include appropriate exceptions in insider trading section
such that an investor’s trading activities should not be impacted so long as it can demonstrate
that a robust Chinese wall is established between different business units and the actual trading
does not involve using insider information. We also suggest the NPC considering adding other
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widely accepted safe harbors in the application of insider dealing rule, including, for example, the
person in possession of insider information is dealing for the sole purpose of acquiring shares
required for a person being qualified as a director or intending director of a corporation, it is in the
performance in good faith of an underwriting agreement for the listed securities in question, or it
is in the performance in good faith of acting as a liquidator, receiver or trustee in bankruptcy. As
the PRC further opens up its financial sector, and international banks are more deeply involved
in various aspects of the securities business in the PRC, this issue will be increasingly relevant
to their PRC related activities. By setting out the clear criteria for benefiting from the exception
will also help develop healthy securities institutions that operate comprehensive securities
businesses (including both domestic and foreign-invested securities companies).

RAEEE 59 2%, AT ANSFIH NS BAEP EHFATIERZ S HMARFRZ, WRIERAFR
—ME SR AR SO B2 T AREE, Sk SSETT g AT 2 ik
AT LAAE Ghile S o ARYE E BBt ], JATRYIA B4 N RAENRAZ 5 — T INGE S B A E - an sk
B 7 BERGUE M AEAN R 55 B o0 2 1AL 1A 2805 BRG], HLSEBRAE 5 AN R AE T A A5
B HAZGEE A Z B0 . B SRS 2 IT I, E BT IR AR S 5 3
FEEZ3 0V 55 B 8N J7 1T, 3% — o 5 e ATT R o [ b 55 R A Ok o 3da o WM R 36 S b, AT B
T LA VEUEF I CEFEAR LR TUETF A ) AR  FATRIN W, 4 E K B H AR
J7NESZ N AL S R e 16 T, AR TR — KA R EF oS, IHERAREERA
LRHATUESFZE 55« N T WG FEAT BT A B BUESR AR SIS 8 508 TR B LT, WS AT HAE A
HEN. BN SEEANRTTE.

7. Market manipulation

U TR

We welcome that Article 63 emphasizes market manipulation must have an intention to affect the
securities trading volume or price. We also understand that the PRC exchanges have formally or
shared with domestic brokers a set of abnormal trading rules, which clarity in detail what the
CSRC and exchanges will consider as market manipulation and abnormal trading behavior. To
help the international securities industry comply with Article 63 and to identify and prevent market
manipulation and abnormal trading, we respectfully request the CSRC and exchanges to also
publish and share with international participants a copy of such abnormal trading rules.

55 63 SRR A6 A FE M IE S A2 By B BN RS 10 5 B A BE A BRGIE R T 738 2, o b FRA 1 s s 2B )
RIS FATT 7 A2, vb BERIE 23 52 55 8 1) [ A 23 R RS — B R W S U, VE4R U T IE 2 158
5 TR TR AT A UE 7 T 7 B T AR 8 A 54T . R E PRk 2ol 58 b3 <1 5 63 2%,
WU AIBTEAESR T B T AR 58 Ty, FRATT12E B ik e 22 AR 25758 5 it A A 8] [ B 17 )
2 538 K05 75 28 S .

8. Information disclosure

BT

a) The third paragraph of Article 87 provides that where a company is listed both in and outside
the PRC, information disclosure obligator shall disclose the information in the PRC “at the
same time” where disclosure is made offshore. We understand the intention of this provision
is to ensure that equal information rights can be enjoyed by domestic investors as well as
international investors. We would suggest the law clarifying that the concurrent information
disclosure requirements apply to issuers and not apply to substantial shareholders which are
also information disclosure obligors unless otherwise exempted for this purpose. We
understand this is the intention of this Article 87, as evidenced by the current practice of
disclosure by shareholders relating to their H-share trading of A- and H- share dual listed
companies, and the CDR rules.

55 87 558 3 FHUE, X TR AL [R5 A M4 BT A, A5 B PR 55 AR SRS A
B A N, I o B . TR TER AR — MR 1) B R W AR e 15 [ R

RS A [F) 445 B . JRATT I CUEFRIED) W87, Z RN ER ZRE H T RAT N, AEH
TRER CAne#sie, REARMREEHER SN « RATEM, FRAERNE 87 %
F S B RN A R H R T3 7 24 75 A Hh 40 75 40 5 ) S5 e 2 EDVAE 73— 53
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b) Further, even if the above requirement is restricted to issuers only, the strict requirement
would be practically difficult to implement in practice due to different time zones, formats,
language, etc. across the world. We welcome further clarification on how “at the same time”
should be interpreted or if certain relaxation would be made (e.g. at least a few more
business days to make such disclosures in the PRC).

BeAh, BIAE BSRSERAGE T RAT N, T ZZ R BR T 05 B iag . 15 5 S 2R A
[, 3X— A R SEBR EAELASEE . FRATVGE CUEZFIE) #E— 0PI WA R Rl — 1], B4
&R R (PN ESRAE A TAER A, RS AIE R -

9. Cross-border transmission of securities business related documents/materials

U BRSO BRI S A

Article189 requires that any entity or individual shall not provide documents or materials relating
to securities business overseas without the consent of the securities regulatory authority and
relevant competent authorities under the State Council. Article 189 generally deals with
cooperation between the CSRC and securities regulators in offshore jurisdictions, and whether
or not foreign securities regulator may conduct enforcement activity in the PRC. It is however
unclear whether the intention of the aforementioned restriction on cross-border information
transmission is limited to provision of such information to offshore securities regulators, or to any
offshore person. Literal reading of such provision suggests an absolute prohibition of provision of
the information to anyone in an offshore jurisdiction for any purpose.

55 189 KM, RS I B IR F % 54 06 LA IR, AT el A AR 35
SN TE SNl S35 B S SCPE RN B 55 189 4% BEb JIE i 22 A MIE 5 U B LI 2 i
SE, DLAEEAMIES: I NI 75 A) DLAE Hh [ 58 N BEAT SIS sh i i) . (B2, R, &
R 5 12 S5 WL 1) 1 725 L A B T DR 10 50 AMIE 35 s WL BRI 125 B, 378 2 BB A AT 0
THRAME R . BT AZHUE SRR, R A AR 1 TR B I [ BE AR AT A SR E R

We strongly recommend the NPC clarify the scope of restricted recipients for the
information/materials above, and the scope of information/materials to be covered, e.g. only most
critical information should be included. We believe cross-border information transfer should be
permitted as a principle, provided that the proprietary right, trade secret, data privacy and state
secret is not compromised, and it is only in exceptional or limited circumstances that regulatory
consent should be sought for such transfer. The law should also specify such circumstance
demanding consent, and how the consent will be provided (e.g. criteria, procedure, and timetable).
This issue is of concern to the onshore presences of international financial group whose home
regulator might request information for integrated risk control purposes or conduct onsite
inspection. Global financial institutions do not want to be put at risk of not complying with their
home regulators’ demand for information or request for onsite inspection which do take place in
other jurisdictions.

AR E R W A KW Lk S/ SORM BRI R VG, IR R/ BORMII R VS
Bilin RO RREKE S TATA Y, BEEE B RN B o vr, REAMRILELABR]. ik
T« B K RAFI B KA o AAERFIREA RIS B0 R, A RS R SR IR E N AR GESF
) AT ERAR A B A R AR L, DGR R IT R (BlnbRiE . R AN D o B
A5 S A 7] 7 OG22 2 1] o < R B AT PO 58 P Sz, DR D LB 20 ) 1 B [ A LA T R LR T 255 K
WAl 0 B, ZERIRAFE BB AT A 2 o [ < R LAS) A 7 B2 DR G T 3 304N s oy R B [
ENIRAFE BB A I ER LRI X R ER D (1 XU -

We also note that the PRC Cybersecurity Law and related implementation rules (some are to be
formulated or in draft form) have requested critical information infrastructure operators (“CIIO”,
potentially to be expanded to all network operators in China) to go through specific assessment
process (including assessment by regulators) for cross-border sharing of important data and
personal information. This has significant implication on business of international groups in China.
We sincerely hope the NPC may clarify the relationship between the restriction under Article 189
and the restriction under the Cybersecurity Law, and issue the relevant rules to clarify the scope
of ClIOs and other issues relating to cross-border data sharing as soon as possible. Specially,
for the members of ASIFMA, it would be critical for them to understand that the kind of data is
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allowed to be shared and the purposes of cross-border sharing, such as risk management,
management reporting or even for trade surveillance purposes, as some global banks may
centralize this function outside the PRC. Therefore, we welcome further clarification on the scope
of documents, materials or data to be transferred on a cross-border basis in the Securities Law.

PATIEVE R R (2% 245D AN (A7 25 i R ) BT R R S T30 HE, REEE R
SO IZE R C'CHNOY T REY KB B A 1 [E M 4512 5 7)) st = 2 H R A ANE S, J08E
AR E FIPA SRR (CEFE R AUPPAG) o 0 [ BREE R R el 25 B LE I . AT LA 2
AE N KRR S 189 25 HUE RGNS (M4 24k) FUE RIIRBIZ B R AR, H G A SN
W CNO Y [ S A AT SR BE B JE S 1) . e 2, X ASIFMA PRI SR G, 1 Al TR e 4
P P AVRIR T, DRSS 3L S i) H KR B SR VI (O AU B I RS H R R
Lo EME R, AR EEN ., —SEERIERAT AR IX — T st e e b [ AN X . Pk,
AR GEFFIE) RE5E M R SCIE . FRE s E (Y A g — 2D .

10. Securities business

EFRIV 55

Art 129 includes margin finance and securities lending, and market making as two new base
securities businesses rather than add on licenses. The rationale for such new insertion is unclear
to us. Does this imply that licenses for these two lines of businesses may be applied for at the
time of the new establishment of a securities company without having to be conditional upon other
licenses and at least one year of business operation? If so, we definitely welcome such
amendment and believe that more international players may be attracted to offer such securities
services leveraging its expertise.

% 129 FRUETR Rl BT Rl S MR IR T A8 5 A IR 24 /) PR AN BT B SR AHIE SR L 5 Fh 28, AN 21
HIVERT o FRATTAR T A = IR B URR P 3G I PR TR 25 2 WL S5 PR B IR R . X2 T R, B E
I35 AN X 0L 55 Te 75 AP, BRTC T R 228 B> — SRR AT S A R S
Wik, AT WEAZEFET, FAE TR AT RN 5| B 2 K E bR T 2 58 R R L AR A R
PZ ISR RS

Another drafting point relating to Article 129 is that we believe the current practice allows that,
apart from securities companies, institutions such as trust companies and commercial banks may
also conduct underwriting business. This suggestion needs to be addressed in Article 129;
otherwise only securities companies are allowed to underwrite securities.

555 129 SAHKM 5 —ANEFETT A e @2, RATEME, H TR T 9 R VAIESR A 5] Z MRS
FEA R BVARAT SN N SEF AR BN S5 . X — mFREAES 129 S uil], B0, IR
®, RIS A A A DL ISR .

11. Program trading
) i )

Article 53 requires program trading to be reported to the stock exchanges. We respectfully submit
that given no detailed rules have been enacted for the reporting at current stage, it is impossible
for market participants to comply with Article 53 and Article 202. We therefore suggest amending
the draft to “such trading shall comply with the rules prescribed by the securities regulatory
authority under the State Council and the stock exchanges” and remove “shall be reported to the
stock exchanges”. By then, the Securities law can be more generic and flexible to cover any
future stock exchange rules on program trading.

% 53 ZMERTFNA 5 FEMERUEHFZ G FT TATWRBEHIZE, BT H §E AR A HH R 172
ERIIEIANIESR A 5 ks, TS 5F K0, AR &5 53 265 202 kMR, &
ATTER] 0 2 K AR SR AE SO L 4 55 4 1 55 e i 2 e B 8 BN LA AR 23 58 2 T R e 9 MW 25 9 1)
UEFRAL G Pl fHt,  CUEZRIED) AT DASE ARG AN R I (138 55 AR T i) 2 1A S8 T RE A58 53 11
UEZRAE 5 FITALE
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12. Others

HAts

a)

b)

Clarification on permitted information disclosure

FEVFE S PR (1 Ui

Article 49 provides that institutions such as securities companies shall keep investors’
information confidential in accordance with laws, and shall not unlawfully purchase or sell,
provide or make public investors’ information. We would like to seek clarification that this
provision allows disclosure of investors’ information to the extent permitted under laws which
are applicable to securities companies in all relevant jurisdictions, and also that other usual
permitted disclosure is allowed under this provision. As such, we propose to amend the
language as follows:

49 FUE, UEFA Al NI R HE IR T (5 BARE, ARIREETL, RAtEEE AT 5
TR R A BT QEFRIE) #E— B W, 2SR VIR SR 2w AEAH RVEIR AV o VG B A
P T AT A S DA S At 308 0 4 e AE — 2 26 A T AT AR B fu v . FATE B IZ KBTI T

“Stock exchanges, securities companies, securities registration and settlement institutions
and securities service institutions shall keep investors’ information confidential in accordance
with laws, and shall not purchase or sell, provide or make public the investors’ information
unless required by law or by any securities exchange, regulatory or governmental body or
judicial authority having jurisdiction over such persons, or with investors’ prior consent. Stock
exchanges, securities companies, securities registration and settlement institutions and
securities service institutions shall not disclose the known business secrets unless required
by law or by any securities exchange, regulatory or governmental body or judicial authority
having jurisdiction over such persons.”

“UEFFE G It UEFRAE] UEFFE G ENN . IR IR SS WU B R IR B R, BB
ERERHNERE UL G P W E NI . BURLAG I F RN 0GB R B A7 45 55 3 10 Al ) =
Gb, AL, IRIEEE AT EEE L RS IEFan] IERFILE FEH . Uk
HR S5 AL AN T it 55 T R 2 LA % o (HR , BT B AR B IR 3 5 s I LA
BURA RETT BRENLR 53 A RE R BRAb.

Use of others’ accounts/accounts lending
FIHAB AR P/ AT

The current Securities Law prohibits “illegal use of others’ account” or “borrowing/lending of
securities accounts”, while we note that Article 66 has removed the word “illegal”’. ASIFMA
fully understands the intention of such prohibition on use of others’ account to trade. However,
from drafting perspective, it would be advisable to add a qualifier of "unless provided under
other laws and regulations" since certain legitimate trading arrangement involves use of
accounts of others, e.g. trading of stock connect shares by international investors via a
nominee account.

BT GIEFHIE) 2RI AR A K s A E SR K 7, JRATER S, 55 66 XMk T
R FA] 8 e R AR AR LA A NI B EAT RS B ISR R (B IERE ARG, H &
B — L BVE AL Gy AT REW S AT FIAB IR 7, [ B B 2 it 44 SCREA NI - BT I I
PSR, BAE SR T I R AR VAR A L B PR i

Definition of major shareholder
TR X

The term “major shareholder” is mentioned in a few provisions in the Third Consultation Draft,
e.g. Article 128 which requires that a major shareholder of a securities company to be set up
not to be in material breach of laws in past three years, and Article 148 requires major
shareholders of a securities company to submit information/materials to the securities
regulator within prescribed time and to ensure the information/materials to be true, accurate
and complete. We suggest the meaning of “major shareholder” being clarified in the
Securities Law. We note that “Administrative Provisions on Equity in Securities Companies
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(Draft for comments)” defines a major shareholder of a securities company to be a
shareholder holding 25% or more of the equity of a securities company or the largest
shareholder holding 5% or more of the equity of a securities company, while it appears to us
that the Securities Law uses this term for a slightly different group of shareholders and this
point is worth clarification.

* AR IZ 1A B = BRI — 285650 . B, B 128 SF EOR OISR A A A R
AR B =S E N B IRAT s B 148 % BERAESR 0 ) i 2 BB AR 1] [ 55 e ik 77 B 4
BENURILE R E I 18] 4 Rk B SR AL RS 2. BORE, HAAZUASE . HERf . 728, IRATEMNAEIE
FRET I EEROR S Lo BANERES] GEZFA B BRBCGEBAE TERE WA ) FES
O3 ) BB E SONFFA ISR 23 7] 25% UA_E AR B AR B 547 5% LA _EIBEBUI 2R — KIR 2R
B GIEE) R8I — B P40 iR A R R B AR B, X — /5 il — P

ASIFMA greatly appreciates the NPC's consideration of the points and questions raised in this letter
and would be pleased to discuss them in greater detail as appropriate. If you have any questions, please
contact Eugenie Shen at eshen@asifma.org or Tel: +852 2531 6570. This submission was prepared by
PRC law firm Fangda Partners, ASIFMA member, based on feedback from the wider ASIFMA
membership.
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Yours sincerely,
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Mark Austen
Chief Executive Officer ¥ % H#4T &
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